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PREFACE 



OP THE 



TRANSLATOR. 

PENAL LAWS, fo confiderable 
a part of every fyftem of le- 
giflation, and of fo great import- 
ance to the happinefs, peace and 
fecurity of every member of fociety, 
are ftill fo imperfe(3:> and are at- 
tended with lb many unneceflary 
circumftances of cruelty in all na- 
tions, that an attempt' to reduce 
them to the ftandard of reafon muft 
be intcrefting to all mankind. It 
is not fiirprifing, then, that this lit- 
. ^ tie 
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iv Preface of tlie Translator. 

tie book hath engaged the attention 
of all ranks of people in every part 
of Europe. It is now about eighteen 
nionths fince the. firft publication; 
in which time it hath paffed no lefs 
than fix editions in the original lan- 
guage; the third of which was 
printed wjthin iix inpnths after its 
firft appearance. It hath been trans- 
lated into French } that tranflation 
hath alfo been feveral times reprint^ 
ed, and perhaps i^o book, on any 
fubjed:, was ever received with more 
avidity, more generally read;, qx 

mor? ynivprfally iapplaud^d* 

The author is the Marquis Bec* 
CARiA, of Milan. Upon conlider^ 
ing the naty re of the reUgion ^d go^ 
vernment under which he lives, the 
xe^fpns fpj- conc^^ling hi§ name ar? 

gbvipus. 



Preface of the Translator. ▼ 

obviotis. The whole was read, at 
difierent times, in a fociety of learn- 
ed men in that city, and was pub^ 
iifhed at their defire. As to the tranf- 
iation, I have prefcrved the order of 
the original, except in a ptograph 
or two, which I have taken the li- 
berty to reftore to the chapters to 
which they evidently belong, a^d 
irom which they mud have been 

accidentally detached. The. French 
tranflator hath gone much farther ; 
he hath not only tranfpofed every 
chapter, but every paragraph in the 
whole book. But in this, I con- 
ceive, he hath afliimed a right 
which belongs not to any tranflator, 
and which cannot be juftified. Hi? 
difpofition juay appear more fyftem- 
atical, but (jertainly the author hath 
d^S yndoiibt^d a right to the arrange-^ 

ment 
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ment of hi» own idea$, a^ to the 
ideas themfelves^ and therefore to 
deftroy that arrangement, is to per-» 
vert his meaning, if he had any 
meaiiing in his plan, the contrary 
to which can hardly be fiippofed» 

With regard to the commenta- 
ry, attributed to Monf. de Voltaire, 
my only authority for flippofing it 
his, is the voice of the public, 
which indeed is the only authority 
we have for moft of his works. Let 
thofe who are acquainted with the 
peculiarity of his manner judge fof 
themfelves. 

. The fads abovementicmed would 
preclude all apology for this tranfla- 
tion, if any apology were necef- 

fary, for tranflating into our lan- 
guage, 
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guagc, a work which from the na* 
ture of the fubjeft muft be intcreft* 
ing to Qvdry nation ; but muft be 
particularly acceptable to the Eng* 
iifh froni the eloquent arid forcible 
manner in which the aiithbr pleads 
the caufe of liberty, benevolence 
arid humanity. It niay however 
be x)bjed'ed) that a treatife of this 
jtind is ufelefs iii England, where 
from the excellence of our laws 

4 

and govcrrimcrit, no>exariiples of 
cruelty or opprefEori -are . to be 
found. But it muft alfb be allowed 
that much is ftill waaHng to. per^ 
fed our fyftem of legiflation ; the 
confinement of debtors, the filth 
and horror of our prifons, the cru- 
elty of jailors and the extortion of 
the petty ofiicers of juftice, to all 
which may be added the melan- 
choly 
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choly reflexion, that the number 
of criminals put to death in Eng- 
land is much greater than in any 
other part of Europe, are confider^ 
ations which "will (ufficiently anfwer 
every objeiftion. Thefe are my only 
xeafbns for endeavouring to diffuCc 
the knbwledge of the ufefiil truths 
contained in this little eflay ; and 1 
&y, with my author, that if I can 
be inftrumental in refcuing a fingle 
vidHm from the hands of tyranny or 
ignorance, his tranfports will fuffi- 
ciently confble me for the contempt 
of all mankind. 
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INTRODUCTION. 

TN every human fociety, thei^e is an 
X effort cbntinually tending to confer 
on one part the height • of power and 
happinefs, and to reduce the other to 
the extreme of weaknefs, and mifery* 
The intent of good laws is to oppofe 
this effort, and to diffufe their influence, 
univerfally, and equally. But men ge- 
nerally abandon the care of their moft 
important concerns to the uncertain pru- 
dence, and difcretion of thofe, whofe 
intereli it is to rejeft the beft, and wifefi 
inftitutions ; and it is not till they have 
been led into a thoufand miflakes in 
matters, the moft effential to their lives 
and liberties^ and are weary of fuffering^ 
that they can be induced to apply a reme- 
dy to the evils, with which they ^re op- 
preffed. It is then they begin to conceive^ 
an4 acknowledge the nioft palpable truths,, 

B which. 



2 INTRODUCtldM. 

vrhichy from their very fimplicity, coiri-^ 
monly efcape vulgar minds> incapable of 
analyfing obje&s^ accuftomed to receive 
impreflions without diftintflion^ and to be 
determined rather by the opinions of 
others, than by the refult of their owrt 
examination. 

If we look into hiftory we fhall fihd^ 
that laws^ which are, of ought to be, con*- 
Ventions between men In a ftate of free- 
dom> have been, for the moft jpart, the 
work of the paffions of a few, or the cort- 
Tequences of a fortuitous, or temporary 
neceiiity ; not ditftated by a cool examiner 
of human nature, who knew how to col*- 
ledt in 6nt point, the adtions of a multi-^ 
titude, and had this only end in view, fjbe 
greateji bappinefs of the greateft number. 
Happy are thofe few nations, who have 
not waited, till the flow fuccefiion of hu- 
man viciffitudes, (hould, from the ex^ 
tremity of evil, produce a tranfition 
to good ; but, by prudent laws, have 
facilitated the progrefs from one to the 
other ! And how great are the obligations 

due 
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d(Qe from mankind to that philoibpher^ 
who from the obfcurity of his dofet> had 
the courage to fcatter amongft the multi-:^ 
tude, the feeds of ufefal truths, fd long 
Unfruitful 1 

The art of printing has diiFufed thtf 
knowledge of thofe philofi)phical truths 
by which the relations between fovereigns 
ihA their fubjedis, and between nations, are 
difcovered* By this knowledge, com-* 
metce is animated, and there has fprun^ 
up a fpirit of emulition, and induftry^ 
worthy of rational beings, Thefe are the 
produce of this enlightened age ; but the 
truclty of punifhtaents, and the irregularis 
ty of proceedings in criminal cafes^ fo 
principal a part of the legiflation, and fo 
touch negledted throughout Europe^ has 
hardly eVer been called in queftioil. Er-* 
irors, accumulated through many centu* 
ries, have never yet been expofed by af^ 
cending to general principles ; nor has the 
force of acknowledged truths been ever 
oppofed to the unbounded licentioufnefs 
of ill-diredted power, which has conti- 

B 2 nually 



4 INTRODUCTION. 

nually produced fo many authorized exam-* 
pies of the moft unfeeling barbarity •- 
Surely, the groans of the weak, facrificed 
to the cruel ignorance, and indolence 
of the powerful ; the barbarous tormentSr 
lavifhed, and multiplied with ufelefs fe- 
verity, for crimes either not proved, or in 
their nature impoffiblei the filth, and hor-< 
rors of a prifon, incfeafed by the moft cruel 
tormentor of the niiferable, uncertainty, 
ought to have roufed the attention of thofe,» 
whofe bufinefs is to dired: the opinions of 
mankind. 

The immortal Montefquieu has but 
flightly touched on this fubjedl. Truth, 
which is eternally the fame, has obliged 
me to follow the fteps of that great man ; 
but the ftudious part of mankind, for 
whom I write, will eaiily diftinguifli the 
fuperftrudture from the foundation. I 
fhall be happy, if, with him, I can ob- 
tain the fecret thanks of the obfcure, and 
peaceful difciples of reafon, and philofo- 
phy, and. excite that tender eniotion, in 
which fenlible minds fympathize with' 
him, who pleads the caufe of humanity. 

AN 
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CHAP. L 

Of the Origin of Punijhments, 

F]XXX"^ AW S are the condition!, under 
X> L <^«' which men, naturally inde- 
X^^P^X pendent, united themfelves in 
iC\*v,<JK fociety. Weary of living in a 
continual ftate of war, and of enjoying a 
liberty, which became of little value, from 
the uncertainty of its duration, they facri- 
'ficed one part of it, to enjoy the reft 
in peace and fecurity. The fum of all 

' B 3 thefc 



6 An Essay on 

thefe portions of the liberty of each ipdivl« 
dual conftitutfsd the fovereignty of a na« 
tion ; and was depofited in the hands qf 
the fovereigni as the lawful adminiftratort 
But it was not fufficient only to eftablifh 
diis depofite ; jt was alfo neceflary to de? 
fend it from the ufurpation of each indi- 
vidual, who will always endeavour to take 
away from the mafs, not only his own 
portion, but to encroach on that of others* 
•Some motives^ therefore, that ftrike the 
fenfes, were neceffary, to prevent the def? 
potifm of each individual from plunging 
fociety ioto it$ former chaos. Such mo- 
tives are the punishments eftablifhedagainfl; 
the infradlors of the laws, I fay, that 
motives of this kind are neceflary^ becaufci 
experience fhews, that the multitude 
fidopt no eftablifliQd principle of condudit j 
and bepapfe, fociety is prevented from ap- 
proaching to that diflblufion, (to which, 
as well as all other parts of the phyficaU 
and moral world, it naturally tends) only 
by motives^ that are the immediate obje<3ls 
of fenfe, and which being continually prcr 
fcnted to $he mind, are fufficient to coiin.r 

terbalance 
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terbalance the efFedls of the paffions of 
the individual, which oppQfe the j^eneral 
good. Neither the pow«r of eloquence, 
nor the fuhlimeft truths, arc fufficicnt 
to reftrain, for any length oi time, thofe 
paffions, which are excited by, the lively 
impreflion of prefent objedks* 

C H A P> 11. 

Of the Right to punijh. 

Every punifliment, which does not 
arife from abfolute neceffity, fays the great 
MontefquieUy irtyranijical^ Apropofition 
which may be made more general, thus. 
Every a<9: of authority of one man over 
another, for which there is not an abfo- 
lute neceffity, is t)rrannicai. It is upoa 
this then, that the fovereign's right to 
punifh crimes is founded ; that is, upon 
the neceffity of defending the public liberty, 
entrufted to his care, fronji the ufurpation 
of individuals ; and punifhments are juft 
in proportion, as the liberty, preferved 
by the fovereign, is facred and valuable. 

B4 Let 



An Essay on 

Let us confult the human hearty and 
there we fhall find the foundation of the 
fovereign*s right to punifh ; for no advan- 
tage in moral policy can be lafting, which 
is not founded on the indelible fentiments 
of the heart of man. Whatever law de- 
viates from this principle will always meet 
with a refiftance, which will deftroy it in 
the end ; for the fmalleft force, continu- 
ally applied, will overcome the moft yio-? 
Jcnt motion communicated to bodies^ 

No man ever^gavg'up his liberty, merely 
for the good of the public. Such a chi- 
mera e;^ifts pnly in romances. Every in- 
dividual wifhes, if poflible, to be exempt 
from the compadts, that bind th? rcfl of 
fnankindf 

The multiplication of ptiankind, though 
flow, being too great for the means, 
which the earth, in its natural ftate, of- 
fered to fatisfy neceflities, which every 
(day became more numerous, obliged men 
to fcparate again^ and form new ibcieties, 
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Crimes and Punishments. 9 

Thefe naturally oppofed the firft, and a 
ftate of war was transferred from indivi^ 
duals to nations. 

Thus it was neceffity, that forced men 
to give up a part of their liberty ; it is cer-r 
ta^ij then, that every individijaj woujd 
chufe to put into the public flock the 
fmalleft portion poffible ; as riiuch only as 
was fufficient ^o engage others to defend 
it. The aggregate of thefe, the fmalleft 
portions poflible, forms the right of pu- 
nifliing : all that extends beyond this is 
^bufe, notjuftice. 

' Observe, that by jujlice I underftand 
nothing more, than that bond, which is 
neceflary to keep the intereft of individuals 
united ; without which, men would re- 
turn to their original ftate of barbarity; 
All punifhmei>ts, which exceed the ne- 
ceffity of preferving this bond, are in 
their nature unjuft. We (hould be cau- 
tious how we aflbciate with the word juf-r 
tkey an idea of any thing real, fuch as a 
phyfical power, or a being that adtually ex-r 
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ifts. I do not^ by any means, fpeak of the 
juftice of God, which is of another kind» 
and refers immediately to rewards and 
puniihments in a life to come. 

CHAP. III. 

Confequences of the foregoing Principles. 

The laws only can determine the pu.^ 
cifhment of crimes ^ and the authority of 
making penal laws can only refide with 
the legiflator, who reprefents the whole 
fociety, united by the focial compadt. No 
magiftrate then, (as he is one of the 
ibciety) can, with juftice, inflidl on any 
pther member of the fame fociety, 
punifhment, that is not ordained by the 
laws. But as a puniihment, increafed be^* 
yond the degree fixed by the law, is the 
juft punifliment, with the addition of 
another; it follows, that no magiftrate, 
even under a pretence of zeal, or the pub- 
lic good, fhould increafe the puniihment 
already determined bv the laws^ 

If 



Crimes and Punishments, it 

If every individual be bound to foci- 
ety, fociety is equally bound to him, 
by a contrail, which from its nature, 
equally binds both parties. This obliga- 
tion, which defcends from the throne 
to the cottage, and equally binds the 
higheft, and loweft of mankind, figni- 
fie$ nothing more, than that it is the in- 
tereft of all, that conventions, which are 
ufeful to the greateft number, Hiould be 
pundlually obferved. The violation of 
this compact by any individual, is an in- 
troduction to anarchy. 

The fovereign, who reprefents the 
fociety itfelf, can only make general laws, 
tto bind the members *, but it belongs not 
to him to judge whether any individual 
has violated the focial compaft, or in- 
curred the puniihment in confequence. 
For in this cafe, there are two parties, 
pne reprcfented by the fovereign, who 
infifts upon the violation of the contract, 
and the other is the perfon accufed, who de- 
nies it. It is neceflary then that there fliould 

. be 
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be a third perfon to decide this conteft j 
that is to 'fay, a judge, or magiftrate, 
irom whofe determination there fliQuId 
he no appeal; and this determination 
•fhould confift of a fimple affirmation, or 
negation of fadl. 

- If it can only be proved, that the fe- 
^erity of punilhments, though not im- 
mediately contrary to the public good, or 
to the end for which they were intended, 
viz. to prevent crimes, be ufelefs; then fuch 
-fcverity would be contrary to thofe bene- 
ficent virtues, which are the confequericc 
of enlightened reafon, which inftru(5ts 
•the fovereign to wifh rather to govern 
men in a ftate of freedom and happinefs, 
than of flavery. It would alfo be contrary 
ipjuftice, and the focial compad. 
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Crimes and Punishments. 13 
CHAP. IV. 

Of tbt Interpretation of haws. 

Judges, in criminal cafes, have no right 
to interpret the penal laws, becaufe they 
arc not legiilators. They have notreceived 
the laws from bur anceftors as a domeftic 
tradition, or as the will of a teftator, which 
his heirs, apd executors, are to obey ; but 
, they receive them from a fociety ■ac9:ually 
cxifting, or from the fovcreign, its repre- 
Tentative. ' Even the authority of the lawai 
is not founded on any pretended obliga- 
tion, or ancient convention ; which muft' 
be null, as it cannot bind thofe who* 
did not exift at the time of its inftitution ; 
and unjuft, as it would reduce men, in 
the ages following, to a herd of brutes, 
without any power of judging,, or acting. 
The laws receive their force, and au- 
thority from an oath of fidelity, either 
tacit, or expreffed, which living fubjedts 
have fworn to their fovereign, in order 
to reftrain the intefline fermentation 

of 
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of the private interefts of individuals* 
From hence fprings their true and na- 
tural authority. Who then is their law- 
ful interpreter? The fovereign^ that is^ 
the reprefentative of fociety^ and not the 
judge, whofe office is only to examine^ 
if a man have, or have not committed an 
adion contrary to the laws. 

In every!* criminal caufe the judgd 
fhould reafon fyllogiftically* The majof 
ihould be the general laws the minora 
the conformity of the adion^ or its 
oppofition to the laws; the conclujioni 
liberty^ or punifhment. If the judge be 
obliged by the imperfeftion of the laws# 
or chufes, to make any other, or more 
fyllogifms than this^ it will be an intro- 
duSion to uncertainty. 

There is nothing more dangerous thatt 
the common axiom 1 the Jpirit of the laws 
is to be confidered. To adopt it is to give 
way to the torrent of opinions* This may 
feem a paradox to vulgar minds, which 
are more ftrongly affeftcd by the fmalleft 

dif. 
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diforder before their eyes, than by the 
moft pernicious, though remote, confe- 
quences produced by one falfe principle 
adopted by a nation. 

Our knowledge is in proportion to the 
tiumber of out ideas • The more complex 
thefeare, the greater is the variety of pofi- 
tions, in which they may be confidered* 
fevery man hath his own particular point of 
view, and at different times, fees the fame 
objeifls in Very different lights. The fpirtt 
of the laws will then be the refult of the 
good, or bad logic of the judge; and 
this will depend on hi& good or bad di^ 
geftion 5 on the violence of his paffions j 
on the rank, and condition of the accufed^ 
or on his conneAions with the judge > 
and on all thoie little circumftances, which 
change the appearance of objedts in the 
flu6tuating mind of man. Hence we iee 
the fate of a delinquent changed many 
times in puffing through the different 
courts of judicature, and his life and 
liberty, vidims to the falfe ideas, or 
ill humour of the judge; who miftakea 
the vague refult of his own confufedr 

reafoning^ 
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reafoning, for the juft interpretation 6i 
the laws. We fee the fame crimes pu- 
hiflied in a different manner at different 
times in the fame tribunals ; the confe- 
qiience of not having confulted the con- 
ftant, and invariable voice of the law,Sy 
but the erring inftability of arbitrary in^ 
terpretation. 

The diforders, that may arife from 
« rigorous obfervance of the letter of 
pfenal laws^ are not to be compared with 
tbofe produced by the ijiterpretation of 
them. The firft are temporary inconve- 
niences which will oblige the legiflator to 
correct the letter of the law, the want of 
precifenefs, and uncertainty of which ha« 
occafioned thefe diforders; and this will put 
a flop to the fatal liberty of explaining ; the 
fburce of arbitrary and venal declamations. 
When the code of law* is once fixed, it 
/hoirld be obferved in the literal fenfc, and 
nothing more is left to the judg?,^ than to 
determine^ whether an adlion be, or be not 
conformable to the written law. When the 
rule of right which ought to diredt the ac- 
tions 
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tions of the philofopher, as well as the ig- 
norant, is a matter of controvierfy, not of 
fadt, the people are flaves to the magiftrates." 
The 4efpotifm of this multitude of ty- 
rants is more infupportable, the lefs the 
diftance is between the oppreflbr and the 
oppreffed; more fatal than that qf one, for 
the tyranny of many is not to be fliaken 
off, but by haying recourfe to that of one 
alone. It is more cruel, as it meets with 
more oppofition, and the cruelty of a ty- 
rant is not in proportion to his ftrength, 
but to the obftacle^ that oppofe him. 

These are the means, by which fecurity 
of perfon and property is belt obtained y 
which is juft, as it is the purpofe of unit- 
ing in fociety ; and it is ufeful, as each 
perfon may calculate exaftly the inconve- 
niences attending every crime. By thefe 
means^ fubjedls will acquire a fpirit of 
independance and liberty ; however it may 
appear to thofe, who dare to call the 
weaknefs of fubmitting blindly to their ca- 
pricious and interefted opinions, by the 
iacred ji^me of virtue. 

C These 
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These principles will .difpleafe tho&^ 
vfho have made it a rule with themfelves^ 
|o tranfmit to their inferiors the tyranny 
they /offer from their fuperiors. I ihouldt 
have every thing to fear, if tyrants were 
to read my book 5 but tyrants never read, 

C.HAP. V. 

Of tie Qbfcurity of Laws, 

If the power of interpreting laws be ai) 
evil, obfcurity in them muft be another^r 
as the former is the confequence of the 
latter, Xbis evil will be ftill greater, if 
fhe laws be written in a language uri-ff 
known to the people \ who, being ignorant 
of the confequcnces of their own aftions, 
become neceflarily dependent on a few^ 
who are interpreters of the laws, which, 
inftead of being public, and general, ar0 
thus rendered private, and particular. 
What muft we think of mankind, when 
^e refledt, that fuch is the eftablifheci 
cuftom of the greateft part of pur polifhed, 

and enlighten'4 Europe ? Crimes will b« 

lefs 
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}efs firequenty in proportion as the cod^ 
xof laws is more univerfaUy read, and un- 
4erftood ; for there is no doubt, but that 
ihc elog^uence of the paffions is greatly afr- 
iifted by the ignorance, ai^d uncertainty 
tfrfpunifliments. 

Hence it follows, that without writ- 

■ 

jten laws, no ibeiety will eyer acquire a 
£xp4^ form of government, in which the 
power is yefted in the whole, and not iii 

* 

any paijt of the jfociety ; and in which, 
|hc laws are not to ^be altered, but by the 
will of the -wholc^ nor corrupted by the 
force of private xnterelL Experience and 
jreafon fliew us^ that Jthe probability of 
human traditions dimini&qs =in proportion 
;a& they are diftant from their fourcea. 
How then can laws refift the inevitable 
^orce of time, if there be not a laftihg 
U^onument of the focial cotopadt,? 

Hence, we fee the ufe of printing, 
^hich alone makes the public, and not {i 
few individuals, the guardians and der 
fefl^^xs of the laws. It is this art, which^ 

C 2 by 
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by difFufing literature, has gradually difli- 
patcd the gloomy fpifit of cabal and in- 
trigue. To this art it is owing, that the 
atrocious crimes of our anceftors, who 
were alternately flaves, and tyrants, are 
becojne lefg frequent. Thofe who are 
acquainted with the hiftory of the two or 
three lali centuries, may obferve, how 
from the lap of luxury -and effeminacy, 
have fprung the moft tender virtues, hu- 
manity, benevolence, and toleration of 
human errors. They may contemplate 
the effefts of, what was fo improperly 
called, ancient fimplicity^ and good faith ; 
humanity groaning under implacable fii- 
perdition j the avarice apd ambition of a 
few, ftaining, with human blood, the 
thrones and palaces of kings; fecret 
treafons, and public maffacres ; every no*- 
ble a tyrant over the people; and the 
ininifters of the gofpel of Chrift, bathing 
their hands in blood, in the name of the 
God of all mercy. We may .talk as we 
pleafe of the corruption and degeneracy 
of the prefent age, but hjippily we fee no 

fuch 



Crimes and PuMishMents. 21 

fuch horrid examples of cruelty and op- 
prefiion* ^ 

C H A P. VI. 

Of the Proportion between Crimes and 

Punijhments* 

It 18 not only the common intereft of* 
mankind^ that crimes fliould not be com- 
mitted^ but that crimes of every kind 
fliould be lefs frequent^ in proportion to 
the evil they produce to fociety. There- 
fore, tjie means made ufe of by the legif- 
lature to prevent crimes, fhould be more 
powerful, in proportion as they are de-» 
ftrudtive of th6 public fafcty and happi-* 
nefs, and as the inducements to commit 
them are ftrongeir. Therefore there ought 
to be a fixed proportion between crimes 
and punifhments. 

It is impoffible to prevent entirely all 
the diforders which the paffions of mankind 
caufe in focicty. Thefe diforders increafc 
in proportion to the number of people^ 
and the oppofitioji of private interefts* If 

C 3 we 
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we confult hiftory, we ihall find tIrcAf 
increaiing, in every ftate^ with the extent 
of dominion. In political arithmetic, it 
is necefTary to fubftitute a calculation of 
probabilities, to mathematical exa&nefs« 
That force, which continually impels us 
to our own private intereft, like gravity, 
a£ts incefTantly, unleis it meets with an 
obftacle to oppofe it^ The effedts of this 
force are the confufed feriea of human ac- 
tions* PunifhmentSy which I would call 
political obftacles,^ prevent the fatal effe^ 
©f private intereft^ without deftroying the 
impelling caufe, which is that fenfibility 
kifeparable from man. The legillator 
aAsr in this cafe, like a fkilful architeft^ 
who endeavours to counteradt the force 
of gravity by combining the cifcumflancei 
which may centrirbute to the ftrength of 
his edifice* 

The neceflity of uniting^ in fockty Be-^ 
ing granted, together with the conven* 
iions, which the oppofite interefts of in* 
dividuals muft neceflarily require, a fcalc 
of crimes may be fof mcd, of which the 

firft 
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^rft degree ihould confift of thofe^ which . 
immediately tend to the dilTolutioxi of fo-^ 
tiety, and the laft^ of the fmallefl poilible 
injuilice done to a private member of that 
fociety. Between thefe extremes will be 
comprehended^ all actions contrary to the 
public goodi which are called criminal^ 
and which defcend by infenfible degrees^ 
decreaiing from the highefl to the loweftj. 
If mathematical calculation could be ap-« 
plied to the obfcure and infinite combina-^ 
tions of human aftions^ there might be a 
correfpqnding fcale of piinifhitients, de^ 
fcending from the grcateft to the leaft : but 
it will be fufHcient that the wife legiilator 
mark the principal divifions^ without dif^^ 
turbing the order, left to crimes of the 
^rji degree^ be affigned punifhments of 
the laji. If there were aii cxb,&, and uhi*^ 
vcrfal fcale of crimes and punifhments^ 
we fliould there have a common meafure 
of the degree of liberty and flavery, hu- 
manity and cruelty df different nations* 

Any a^ion, which is not compre^ 
hendcd in the above-mentioned fcale> will 

C 4 liot 
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not be called a cfiliie, or punifhed ds fuch^ 
except by thofe who have an intereft in 
the denomination. The uncertainty of 
the extreme points of this fcale, hath pro- 
duced a fyflem of morality which cojitra- 
difts the laws ; a multitude of laws that 
contradid: each other ; and many^ which 
expofe the beft men to the feverfeft ptrniih- 
ments, rendering the ideas of vice and 
n)irtue vagud, and flu^uating, and even 
their exiftence doubtful. Hence that fa- 
tal lethargy of political bodies, which 
terminates in their dcftrudion. 

Whoever reads^ with a philofophic 
eye, the hiftory of nations, and their 
laws, will generally find, that the ideas of 
virtue and vice, of a good of a bad citi- 
zen, change with the revolution of ages j 
not in proportion td the alteration of cir- 
cumftances, and confequently conforma- 
ble to the common good ; but in propor- 
, tion to the paffions and errors by which 
the different law-givers were fucceffively 
influenced. He will frequently obferve, 

that the paffions and vices of one age, 

are 
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are the foundation of the morality of the 
following; that violent paffion, the ofF- 
fpring of fanatifcifm and enthufiafm, be- 
ing weakened by time, which reduces all 
the phenomena of the natural and moral 
world to an equality, become, by degrees, 
the prudence of the age, and an ufeful in- 
ftrument in the hands of the powerful, or 
artful politician. Hence the unce^tai^ty 
of our notions of honour and virtue ; an 
uncertainty which will ever remain, be- 
caufc they change with the revolutions of 
time, and names furvive the things they 
originally fignified ; they change with the 
boundaries of ftates, which are often the 
fame both in phyfical and moral geo- 
graphy- 

Pleasure and pain are the only 
fprings of adlion in beings endowed with 
fenfibility. Even amongft the motives 
which incite men to adts of religion, the 
invifible legiflator has ordained rewards 
and punifhments. From a partial diftri- 
bution of thefe, will arife that contradic- 

.^on, fo little obfcrved, becaufe fa com- 

m^n^ 
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snons I mesui) that of puniftdng by thct 
Iaw$9 the crimes which the laws have 
occaiioned. If an equal puniihment h6 
ordained fot two crimes that injure fo^ 
ciety in diiFerent degrees^ th€f e is nothing 
to deter men from committing the greater^ 
as often as it is attended with greater ad^ 
vantage^ 

CHAP. VIL 

Ofejiimating the Degree qf Crimes* 

The fotegoing refledions authorife me 
to aiferty that crimes are only to be mea^ 
fured by the injury done to fociety. 

They err, therefore^ who imagine that 
It crime is greater^ or lefs, according to 
the intention of the perfon by whom it is 
committed ; for this will depend cm the 
a^ual impreffioii of objefts on the fenfes^ 
sLnd on the previous difpofition of the 
mind ; both which will vary in different 
perfon s, and even in the fame perfon at 
different times^ according to the fuccef*^ 
£on of ideas, pafHons, and circumftalices. 

Upon 



CRiMfiS atfd PtTNlSHMENTS. 2^ 

tJpon that fyftem, it would be neceffary 
to form 9 not only a particular code for every 
individualji but a new penal law for every 
cringe. Men, often with the beft inten-' 
lion, do the greateft injury to fpcietyjr 
and with the worft, do it the moft effen- 
tial fervices. 

Others have eftimated crimes rather by 
the dignity of the perfon offended, than by 
their confeqoences to focicty. If this were 
the true ftandard, the fmalleft irreverence 
to the divine Being ought to be punifhcd 
With infinitely more feverity, than the 
a'fTafiination of a monarch. 

In fhort, others have imagined, that 
the greatnefs of the fin fhould aggravate 
the crime* But the fallacy of this opinio* 
will appear on the flightefl confideration 
of the relations between man and man^ 
and between God and man. The rela- 
tions betweei^ man and man, are relatione 
of equality. Neceffity alone hath pro- 
duced, from the oppofition of private paf- 
fions and interefls, the idea of public 

utility. 



28 An Essay on 

utility, which is the foundation of hu- 
man juftice. The other ^fe relations of 
dependance, between an imperfetSt crea- 
ture and his creator, the moft perfeft of ^ 
beings, who has referved to himfelf the 
fole right of being both lawgiver, and 
judge ; for he alone can, without injuf-* 
tice, be, at the fame time, both one and 
the other. If he hath decreed eternal pu- 
nifhments for thofe who difobey his will, 
fhall an infe£t dare to put himfelf in the 
J)lace of divine juftice, or pretend to pu** 
nifh for the Almighty, who is himfelf 
all-fufficient ; who cannot receive impref- 
fions of pleafure, or pain, and who alone, 
of all other beings, adls without being 
adted upon ? The degree of fin depends 
on the malignity of the heart, which is 
impenetrable to finite beings, How then 
can the degree of fin ferve as a ftandard to 
determine the degree of crimes ? If that 
were admitted, men may punifh w^hen God 
pardons, and pardon when God con- 
demns ; and thus ad in oppofition to the 
fupreme Being, 

CHAP. 
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CHAP, VIII. 

Of the divifion of Crimes. 

We have proved, then, that crimes arc 
to be eftimated by the injury done tofociety. 
This is one of thofc palpable truths, 
which, though evident to the meanefl ca* 
pacity, yet, by a combination of circum- 
fiances, are only known to a few thinking 
men in every nation, and in every age. 
But opinions, worthy only of the def- 
^potifm of Alia, and pailions, armed with 
power and authority, have;, generally by 
infenfible and fometimes by violent im- 
preflions on the timid creduKty of meq^ 
effaced thofe fimplc ideas, which perhaps 
conftituted the firft phildfophy.of infant 
focicty. Happily the philofophy of the 
prefent enlightened age feems agaip to 
condudt us to the fame principles, and with 
tthat degree of certainty, which is obtained 
by a rational examination, and repeated 
experience. 
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< 
A SCR UP 0X.6us adherence to erder 
would require, that we fhould now exa^ 
mine^ and diilinguiith the different fpecies 
of crimes^ and the modes of punifliment; 
tait they are fo variable in their nature^ 
from the different circumftances of ages^ 
and countries, that the detail would ht 
tirefome, and endlefs. It will be fufE«- 
cient for my purpofe, to point put the moff: 
general principles, and the moft common 
and dangerous errors, in order to unde«- 
ceive, as w<pjl thofe, who, from a mis- 
taken zeal for liberty, would introduce 
anarchy and confufion, as tbofe, wh^ 
pretend to reduce fociety in ^;tneral to the 
jr^gularityof a convent. 

Some cringes are immediately deftrucf* 
five of fociety, or its reprefentative % others 
attack the private fecurity of the life, pro^ 
perty, or honour of individuals; and a 
third clais coniifls of fuch actions as are 

• 

contrary to the laws which relate to the 
general good of the community. 

Thjb 
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THE.firfty which are of the hig^efl dc^ 
gree, as they are moft dcftmaivc to fo-# 
eiety, are called crimes of Leze^majefty.^ 
Tyranny, and ignorance, whicL have 
confounded the cleareil: terms and ideas» 
have given this appellation to crimes of a 
different nature, and confequently have 
eftablifiied the fame puniihment for each 1 
and on this occafion, as on a thoufand 
Others, men have been Bicrificed, vidtims 
Xo a word, ^very crime, even of the 
moft private nature, injures fociety; but 
every crime does not threaten its inune^ 
diate deftruftion. Moral, as well as phy^ 
^cal adion^, have their fphere of 96tivity 
differently circumfcribed, like all the 
movements of nature, by time and fpacei 
it is therefore a fophiftical interpretation, 
the common philofophy of fl^ves, that 
would confound the limits of things, efta^ 
bliihed by eternal truth. 

To thcfe fucceed crimes which ^re 
deftru(9ive of the fecurity of individuals. 
This.fccurity being the principal end of 

all 

* High-treafon. 
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all focicty, and to which eveiy citizen 
haih aA undoubted right/ it becomes in-* 
difpcnfably neceflary^hat to thefe crimes 
the greatefl: of puniihments ihould be af-* 
figncd* , 

The opinion, that every member of 
fociety has a right to do any thing, that is 
not contrary to the laws,, without fearing 
any other inconveniences, than thofe which 
are the n^-tural confequences of the.a<3:ion 
itfelf, is a political dogma, which fhould 
he defended by the laws, inculcated by 
the magiftr«es, and believed by the peo- 
ple ; a ' facred dogma, . without which 
there can be jio lawful fociety ; a juft re- 
compence for our facrificc of that univer- 
fal liberty of adtion, common to all fenfi- 
ble beings, and only limited by our natu- 
ral powers. By this principle, our minds 
become free, adiye, and vigorous; by 
this alone we are infpired with that virtue 
which knows no fear, fo different from 
that pliant prudence, worthy of thofe -on- 
ly who can bear a precarious «ciftencc. 

Attempts 
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Attempts, therefofci againft the life, 
and liberty of a citizen, are crimes of the 
higheft nature. Under this head we com-^ 
prehend not only aflaffinations, and rob- 
beries, committed by the populace, but 
by grandees, and magiftrates ; whofe ex- 
ample adts with more force, and at a 
greater diftance, deftroying the ideas of 
juftice and duty among the fubjefts, and 
fubftituting that of the right of the ftrong- 
eft, equally dangerous to thofe who cx- 
crcife it, and to thofe who fufFer. 

C H A P. IX. 

Of Honour. 

« » 

There is a remarkable difference be-* 
tween the civil laws, thofe jealous guar-* 
dians of life and property, and the laws of> 
what is called, honour^ which particu- 
larly refpedis the opinion of others. Ho* 
nouris a term, which has been the foun- 
dation of many long, and brilliant rea- 
fonings, without annexing to it any pre-r 

D cife. 
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cife, or fixed idea. How miferable Is t^ 
^condition of the humaii muid^ to which 
the moft diftant^ and leaft dfential mat^ 
ters, the revolutions of the heavenly bodies^ 
are more diilindly known» than the moft 
intercfting truths of morality, which are 
always confufed and iluduatingi as they 
happen to be driven by the gales of paf- 
fion, or received and tranfmitted by ig- 
norance y But this will ceafe to appear 
ftrange, if it be confidered, that as ob- 
jc<StSj when too near the eye, appear cpn- 
fufed, fo the too great vicinity of the ideat 
of morality,, is the reafon why the fimple 
ideas, of which they are compofed, are 
cafily confounded I but which muff be 
feparatedy befope we can inveftigate the 
phenomena of human fenfibility ; and the 
intelligent obferver of hitman nature will 
ceafe to be furprifed^ that fo many ties^ 
and fuch an apparatus of morality, are 
necefTary to the fecurity, and happinefs of 
mankind* 

. Honour, then, is one of thofe com- 
plex ideas, which are an aggregate not 

only 
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IMily t)f fimple ones, but of others fb com- 
plicatedi th^t in their various modes of 
affecting the human mind/ the^ fome- 
times admit, and ibmetimes exclude part 
of the elements of whieh they are com^ 
poied ; retaining only fome few of the 
moft tommon, as many algebraic quan- 
tities admit one common divifor. To 
find this common divifor of the different 
idea$ attached to the word hdnour^ it 
Will be necefiary to go back to the original 
formation of fociety« 

The firft laws^ and the firft magiftrateSi 
t>w§d their exiftence to the neceffity o^ 
preventing the difordersi which the natu* 
ral defpotifm of individuals would una^ 
toidably produce* This was the objedt of 
the eftablifhment of fociety^ and was ei* 
ther in reality, or in appearance, th^ 
principal deiign of all codes of laws, even 
the moft pernicious. But the more inti- 
Inate connexions of men, and the pro* 
grefs of their knowledge, gave rife to aft 
infinite number of neceifitics, and mutual 
afts of friendftiip, between the members 

Da of 
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of focifety. Thcfe neGcflitics were no* 
forefeen by the laws, and cotild not be fa- 
tisfied by the aftual power df each indi- 
vidual. At this epocha began to be efta-* 
blifhed the defpotifm of opinion, as. be- 
ing the only means of obtaining thofe be-; 
hefitfi, which the law could not procure^ 
and of removing tjiofe evils^ againft which 
the laws were no fecurity. It is opinion^ 
that tormentor of the wife, and the igno-* 
-rant, that has exalted the appearance of 
virtue above virtue itfelf. Hence th© 
efteem of men becomes not only ufeful, but 
nccefTary, to every one, to prevent his fink- 
ing below the common level. The ani- 
feitious man grafps at it, as teing necef-i 
fary to his defigns ; the vain man fues fof 
it, as a teftimony of his merit ; the honeft 
man demands it, as his due; and mof): men 
confider it as ncceffary to .their cxiftence^ * 

» 

Honour, being produced after the 
formation of fociety, could not bq 
^ part of the common depofite, and 
.therefore, whilft we ad: under its influ- 
cnce, . we return, for that inflant, to a 
'/irate of nature, and withdraw ourfelves 

ftOtfk 
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from the laws, which, in this cafe, arc 
infufficient for our proted:ion, 

: Hence it follows, that in extreme po^r 
litical liberty, and in abfolute defpotifm, 
all ideas of honour difappear, or are con- 
founded with others. In the firft cafe^ 
reputation becomes ufelefs from the dcf-^ 
potifm of the laws ; and in the fecond, 
the defpotifm of one man, anulling all civil 
exiftence, reduccjs the reft to a precarious, 
and temporary perfonality. Honour then, 
is one of the fundamental principles of 
thofe monarchies, which are a limited def- 
potifm, andinthefe, like revolutions in 
4efpotic ftates, it is a momentary return 
%o a ftate of nature, and original equality^ 

CHAP. X. 

Of Duellings 
« . . 

From the neceffity of the eftecm of 
others, have arifen fingle combats, and 
they have, been eftabliflied by the anarchy 
.©f the laws. They are thought to have 

D 3 been 
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been unknown to the ancients; perhapt 
becaijfe they, did not aflemblc ip th«r teniT 
pies, in their theatres, or with their 
friends, fufpicioufly armed with fwords jf 
find, perhaps, becaviie fingle combats 
were a common fpedlacle, exhibited to 
the people by gladiators, who were flavcs, 
find whom freemen difdained (6 imitate^ 

In vain have the laws endeavoured to 
abolifh this cuftom, by punifhing the of? 
fenders with death. A man of honour, 
deprived of the efteem of others, fprefect 
that he muft be reduced, cither to a foli* 
tary exiftcnce, ipfupportable tp a fpcial 
creature, or become the obje<9: of perpe*- 
tual infult ; iconfiderations fu|6cient ^ 
pvercpme the fear of death. 

What is the reafon, that duels are not 
fo frequent among the common people, 
as amongft the greajt ? Not only becaufe 
they do pot wear fwords, but becaufe tp 
nien of that clafs^ reputation is of left 
Importance, than it is to thofe of a highor 

rank^ 
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rank* "who commonly regard pajch pther 
«rith diftruft ?ind Jealoufy., 

It may not be without its ^fe to re.; 
peat here, what has been mentioned by 
other writers j viz. that the heft method 
of preventing this crime is t<? punifh th« 
aggreijbr, that is, the per£on who gave gcr 
cafion to the duej, and to acquit him, who^ 
without any fault on his fide, i$ pbliged 
to defend thait, whiqh i§ not fiafficiently 
iecijrcd to Jiim by the laws^ 

CHAP* XI;p 

0/ Crime^p which difturb the fublic 

^tranquility. 

Another clafs of crimes are thofe 
which difturb the public tranquility and 
the quiet of the pitizens; fuch as tumuljt^ 
and riots in the public ftreets, which ar« 
intended for copimepce apd the paffage 
of the inhabitants} $h« difcourfes of 
^anftticp^ which roufe the paffions of the 
curious mvUitude^ aiid gain ftrength from 

P4 th« 
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the number of their hearers, who, though 
deaf to calm and Xolid reafonihg, are al- 
ways afFeded by obfcure and myfterious 
cnthufiafm. 

The illumination of the ftrcets, during 
the night, at the public expence ; guards, 
ftationed in different quarters of the city; 
the plain and moral difcourfes of religion, 
refervcd for the filence and tranquility of 
churches, and protedted by authority j 
and harangues* in fupport of the intereft 
of the public, delivered only at the gene- 
ral meetings of the nation, in parliament, 
or where the fovereign refidesj are all 
means to prevent the dangerous effects df 
the mifguided * paflions of the people, 
Thefe fliould be the principal objedts of 
the vigilance of a magiftrate, and which 
the French call Police ; but if this magif- 
trate fhould ad: in an arbitrary manner, 
and not in conformity to the code of laws, 
which ought to be in the hands of every 
member of the community, he opens a 
door to tyranny, which always furrounds 
,the confines of political. liberty, 

Ido 
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I DO not know of any exception to this 
general axiom, that Every member offo-- 
ciety Jhould know when be is criminal, 
and when innocents If cenfors, and, iii 
general, arbitrary magiftrates, be nccef- 
fary in any government, it proceeds front 
fome fault in the conftitution. The un- 
certainty of crimes hath facrificed more 
vidtims to fecret tyranny, than have ever 
fuffered by public and folemri cruelty. 

What are, in general/ the proper pu- 
nifhments for crimes ? Is the punifhment 
of death re^iUy nfefuU or neceffary for the 
fafety, or good order of fociety ? Are tor- 
tures and torments confiftent with jujiice, 
or do they anfwer the end propofed by the 
laws ? Which is the beft method of pre- 
venting crimes ? Are the fame puniOi-^ 
ments equally ufeful at all times ? Wha^ 
influence have- they on manners ^ Thefc 
•problems fhould be folved with that geo- 
metrical precifion, which the mift of fo- 
phiftry, the fedudion . of eloquence, and 
the timidity of doubt are unable tp refifL 

If 
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If I have no other merit than that of 
having firft presented to my country, with 
9, greater degree of evidence^ wh^ other 
nations have written, and are beginning 
|o pradtifcj^ I ihall account myfelf fortur 
jiate ; but if, by fuppprting the rights of 
mankind and of invincible truth. I ihall 
contribute to fave from the ponies of 
4eath one unfortunate vidtim of tyranny, 
or of ignoraiipe, equally fatal ; his blefsr 
ing and team's of tranfport, will be a fufHr 
cient confolation to me for the contempt 
of all mankind. 



CHAP. XIL 

Of fie Intent of Punift;ments. 

From the foregoing confiderations it I9 
evident, that the intent of punishments, is 
not to torment a frnfible being, nor to und9 
a crime already committed. Is it poilibl^ 
that torments, and ufelefs cruelty, the inr- 
Arument of furious fanaticifm, or Qf imr 
potency q£ tyrants, can be authori;&ed by 
a political body ? wiuch, i^ Us from bcr' 
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Jag ifufluwjpvl hy paJKw, fhouM be th^ 
(qqqJ mod^fttpf ©f the pa^ws of jndivi^ 
dvals, C^ the groans of a tortured 
wretch recall the tim? paft, or f cverfe the 
crime he h&s committed ? 

Thij ^i>d of punifliment, therefore, U 
no other^ tb^li to prevent the criminal 
ffom doing farther injury to fociety, afi4 
to prevent others from committing . the 
like offence. Such punifhments, there^ 
fore, and fuch a naode of inflifting them, 
pught tp be choien, as will make thq 
ftrongeft awi moA lafting imprpffions oi^ 
$hc xnindjs . of others, with the leaf): tor* 
picftjt to the body of the criminal. 

CHAP. xnr. 

Off he CredibUity cf Witnefes. 

To determine ocadly the cjedi^iJity of 
% witnefs, and the force of evidence, is ai^ 
important point in every |;opd legiflation^ 
Pvery man of pomippn fenfe, that iS| 
f very one, whofe ideas have fome con- 
nexion 
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hcxion with each other, and whofc fenfk- 
tions are conformable to thofe of other 
men, may be a witnefs ; but the credibi- 
lity of. his evidence will be in proportion 
as he is interefted in declaring or conceal- 
ing the truth. Hence it appears, how 
frivolous i s the reafoning of thofe, who 
rejedl the teftimony of women, on ac- 
count of their weaknefs ; how puerile it 
is, not to admit the evidence of thofe 
who arc under fentence of death, becauife 
fhcy are dead in law ; and how irrational, 
to exclude perfons branded with infamy : 
for in all thcfe cafes they ought to be cre- 
dited, when they have no intereft in giv-^ 
ing falfe teftimony. 

The credibility of a witnefs, then, 
(hould only diminifh in proportion to the 
hatred, friendfliip, or connexions, fub- 
iifting between him and the delinquent. 
One witnefs is not fufficient; for whilft 
the accufed denies what the other affirms; 
truth remains fufpended, and the right 
that every one has to be believed innocent^ 
turns the balance in his favour. • 

The 
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The credibility of a witncfs is the 
leisy as the atrocioufnefs of the crime is 
greater, from the improbability of its hav- 
ing been committed ; as in cafes of witch- 
craft, and afts of wanton cruelty. The 
writers on penal laws have adopted a con-» 
trary principle, viz. that the credibility of a 
witnefs is' greater, as the crime is more 
atrocious. . Behold their inhuman maxim, 
(didlated by the moft cruel imbecility* In 
atroci/jimisj leviores conjeSiura fufficiunt^ 
& licet judici jura tranfgredi. Let us 
tranilate this fentence, that mankind 
may fee one of the. many unreafonabld 
principles to which they are ignorantly 
fiibjefl. In the moft atrocious crimes the 
fiigbteft . conjeSlures are fufficient^ and the 
judge is allowed: to exceed the limits of the 
law. The abfurd praftices of legiflator« 
are often the efFedl of timidity, which i% 
a principal fource of the contradictions of 
mankind. The legiflators, (or rather 
lawyers, whofe opinions, when alive, were 
interefled and venal, but which after their 
death become of decifive authority, and 

are 
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are the fovereign arbiters of the lives alici 
fortunes of men) terrified hy the Cdn- 
demnation of fome innocent peribn> havd 
bmrtfaened the law with pom|iotts and ufe^ 
kfs foritudxtiedy the fcf uptdoos cbfervanc^ 
of which will piace anarchical impunity 
on die throne of jnftice ; at o&er times^ 
perplexed hy atrcdous criniies of difficult 
proof, they imagined themfelTcs under a 
ticceffity of' fnpercedifig the very formali-^ 
ties eftablifbed by themfelves ; and thusi 
atone time^ Vrith defpotic impatience^ 
and at another with fe;minifie timidity^ 
they transform their fblemn ju(%ments in^ 
to a game of haisardi 

' Bu T to return^ In the cafe of witch« 
cfaft, it is much more probable, that a 
number of men fhonld be deceivedi thaii 
that &ny perfon fhould exercife a power 
which God hath refufed to every created 
being* In like manner, in cafes of wan-^ 
ton cruelty^ the prefumption is always 
againfl the accufer^ for no' man is cfuel 
without fome intereiH, without fome mo* 
tive of fear or hate* There are no fpon^ 

taneous 
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^^hd^iis of* ftt|>erfluous fentlme&ts in tt» 
heart of maft } they ar« ftU the refult of 
linpteSioht dn the fenfes* 

• TrtE credibility 6f a witftds may ^Ifiy 
%e diminifliCd, by his beiftg a fliember cf 
a private fociety, whofe cuftoms and prin- 
ciples of condudt are either hot kncxwn^ of 
are different from thofe of the public^ 
Such a man has not only his own paiiibns^ 
but thofe of the fociety of which he is 2t 
member. 

Finally, the credibility of a witnefs 
is null, when the queftion relates to the 
wof ds of a criminal $ for the tone of voicd^ 
the gefture> all that precedes^ accoiiipa<<* 
nies and follows the difFereiit ideas which 
ftien annex to the fame words, may ib al- 
ter and modify a man's difcourfe, that it 
is almoft impoffible to repeat them pre- 
tifely in the manner in which they were 
fpoken. Befides, violent and uncom^ 
toon adtions, fuch as real crimes, leave ^ 
trace in the multitude of circumftaiice^ 
that attend them, and in their e|Fe£ts 1 butr 

words 
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words remain only in the memory of tli0 
hearers, who are commonly negligent or 
prejudiced. It is infinitely eafier then to 
found an accufation on the words, than 
on the adtions'of a man ; for in thefe, the 
number of circumftances, urged againft 
the accufed, afford him variety of means 
of juflification. 

• • • 

CHAP* XIV. 

Of Evidence and the Proofs of a Crimea 

and of the Form of Judgment. 

• ■''.- . • • • 

.The following general theorem is of 
great ufe in determining th6 certainty of 
a fa6t. When the proofs of a crime are 
dependant on each other, that is, when 
the evidence of each witnefs, taken fepa-- 
rately, proves nothing ; or when all the 
proofs are dependant upon one, the num- 
ber of proofs neither increafe nor dimi- 
nifh the probability of the fadt ; for the 
force of the whole is no greater than the 
force of that on which they depend : and 
if this fails, they all fall to the ground^ 

When 
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wheb thiB proofs are indepcndant on each 
others the probability of the faA increafes 
In proportion to the number of proofs j 
fbf the falihood of one does riot diminiih 
the veracity of another; 

It hiay feeni ej::tnordinary^ that I fpeajk 
of probability with regard to crimes^ 
whicbi tb defcrve a punifhment, muft bfc 
certain; But this paradox will vanifh^ 
when it is confidered^ that^ ftridtly fpeak^J- 
ing, moral certainty is only probability; 
but which is called a certainty^ becdufe 
every man in his fenfes aifents to it from 
an habit produced by the neceffity of a6l- 
ingi and which is anterior to all fpecula-^ 
tion. That certainty which is neceffary 
to decide^ that the aceufed is guilty, is 
the very fame which determines every mart 
in the moft important tranfa€lions of his 
life* 

T*HE proofs of a crime may te divided 
into two clafles, perfe<5t and imperfed^ 
I call tbofe perfe& which exclude the pof-- 
Ability of innocence I imperfed^ thofa 

E which 
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which (lo. not exclu(le |hls pp^t)iUt[y« Pf 
the fiyftf ftn« paly »5 fuffieient fo^ qqi^- 

demn^tipo i of th? feoond, s^s; wsysy ^? 

jrequired as. foxw a p?xf«<5 prpof ; that |» 
to fay, that though Pa?h of ^ef§, f?p^^^ 
ly taken, does not exclude the poflibility of 
innpc?Ac?, it is, nevcrth^el^fs $xclfu4«t. by 
their uniop. . It flio»J4 be atfo. obit^fvcrf^ 
that tlae imperfi?^ pro^fe* of which th* 
gccufed> if innocent,^ might cUar himfel^ 
and dc^s noX> hccome perfe^^ 

c 

Bv T it is much eaiier ta feel thm motaai 
certainty of proofs, thaji to define, it ex*<' 
a^ly. ^For this reafon* I think it. ^ 
excellent law which eftablii33£8 aj9iftai^t$ 
to the princqud judge, and thofe cho&ft 
by lot ; for that ignorance, which, judges 
by its feelings, is lefs fubjedt to error, 
than the knowledge of the laws,, which 
judges by opinion. Where the laws arc 
clear and precife^ the office of the judge 
rs merely to afcertain the feft^ If, ia 
examining the proofs of a crime, acute- 
hefs and dexterity be required 5 if clear- 
nefs andpreciiion be necefiary in Ainiii^g> 

up 
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ttf^ the refuh > to judge of the refult it- 
fclf> nothing k Wanting b^it plam and oi*^ 
dinaiy good feilfcj a lefs fallack>i>s guid^ 
tlwti the kiioVlcdge of a judge, 2tccnf* 
tofnedr to iind guilty^ and to redtice all 
things tor aijtt artificial fyftepi, borrowed 
Ibom his ftndKS, Happy the natiofi^ 
'wkctQ the kpo^l^dge of the, law is »ot % 
Science I 

^ It is an aduorkable kw whidh ordains^ 
that everjtHian. fliall be tried by his peers | 
for when life, liberty and fortune are in 
gjaeftion^ the fentiments^ which a diffe-* 
rence of rank and fortune infpir^> fliould 
be.filent> that Superiority with which 
the fbrtungte look upon the unfbrtunat'ei^ 
aad that envy, with which the inferior 
tegard their lup.eriors, fhould have no in-* 
fluence. But, when the crime Ts an of- 
fence againft a fellow fubjeft^ one half of 
the judges fhould be peers to the accufed, 
and the otlier, peers to the perfbn offend* 
cd. So that all private interefl, which^ 
in fpite of ourfelves, modifies the appear-* 
aace of objefts, even in the eyes of the 

£ a moft 
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moft equitable, is counteracted, and no*' 
thing remains to turn afide the dircdlion 
of truth and the laws^ It is alfo jufl, that 
the accufed (hould have the liberty of ex** 
eluding a certaiil number of his judges^ 
Where this liberty is enjoyed for a long 
time^ withottt any inftance to the con-* 
trary, the criminal /eemfr to condemn 
himfelf. 

All trials (hould be public, that opi- 
nion, which is the beft, or, perhaps, the 
only cement of fociety, may curb the au-* 
thority of the potverful, and the paffionsf 
of thejtidge; ^nd that the people may 
fay, ^* We are pfotedted by the laws ; we 
^* arenotflaves :" a fenfimerit which in- 
fpires courage, and which is the beft tri- 
bute to a fovereign, who knows his real 
intereft. I fliall not enter into parficu- 
lars. There may be fome perfoiis who 
expedl that I fhould fay all that can be 
faid upon this fubjeft ; to fuch, what I 
have already written muft be unintel- 
ligible. 

CHAP, 



Crimes anxi PuUisHhi^ffT^p 53 

• ♦ 

CHAP. XV-. 

I 

Of fecret Accufations. 

• • .1 

• Secret accufations are a manifeft 
abufe, but confecrated by cuftom in ma- 
ny nations, where, from the weaknefs of 
the government, they are neceflary . This 
cuftom makes men falfe aod treacherous. 
Whoever fufpefts another to be an in-- 
former, beholds in him an enemy ; and, 
from thence, mankind are accuftomed to 
difguife their real fentiments 5 and from 
the habit of concealing them from others^ 
they at laft even hide them from them-i- 
felves. Unhappy are thofe, who have 
arrived at this point ! Without any cer- 
tain and fixed principles to guide them, 
they fluctuate in the vail fea of opinion, and 
are bufied only in efcaping the morifterg 
which furround them ; to thofe, the pre* 
fent is always embittered by the uncer- 
tainty oi the future ; deprived of the plea- 
fures of tranquility and fecurity, fome 
flcpting flioments of happinefs, fcattered 

E 3 thinljr 
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thinly through their wretched lives, con- 
fole them for the mifery pf exifting. 
Shall we, amongft fuch men, find intrepid 
foldiers, to defen4 their king and country? 
Amongft fuch men, fhall we find incor- 
ruptible magiftrates, who, with the fpi- 
rit of freedom and patriotic eloquence, 
will fupport and explain the triie intereft 
of their fovereign; who, with the tri* 
tutes, offer up at the throne the love and 
blefling of the people, and thus beftow on 
the palaces of the great and the humble 
cottage, peace and fecurity ; and to the in-^ 
duftrious a profpedt of bettering their lot, 
that ufeful ferment and vital principle of 
ftates ? 

4 

Who can defend himfelf from calumny, 
armed with that impenetrable fhield of 
tyranny, fccrecy ? What a miferable go-r 
vernment muft that be, where the fove-* 
reign fufpefts an enemy in every fubjeift } 
and, to fccure the tranquility of the pub-- 
lie, is obliged to facrificc the repofe of 
every individual ! 



By 
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By what argumehts is it pretchded^ 
that fetnf accufatms may be juftlfied ? 
The public fafety^ fay they, ahdthefecu- 
dty aiid fnaintetidhci bl the eftablifhed 
/offti df goveriiftleftti Btrt what a ftrange 
coftftifution is that^ Where the govern- 
nient> which hath in its favour fttot ohly 
power, but opinion, ftill more efficaeioiis, 
yet fears its own fubjeAs ? The indemnity 
9ft be inforfher. Do not the laWs defend 
hita fufficiently; and are there fubjefts 
itjore powerful than the laws? The ne^ 
€ejfity of proteSing the informer from in-^ 
famy* Then fecret calumny • is autho- 
rised, and punifhed only when public* 
The nature of the crime» If adtions, in- 
difFefefit in theftifelves, or even ufeful to 
Ihe ptiblic, were called crimes, both the 
^Gtifatioli and the trial could never be too 
fecret, Bfut can there be any crime, com- 
. iilitted againft the public. Which ought 
not to be publicly puniihed ? I refped all 
governments} and I fpeak not of any one 
in particular. Such may fometimes be 
the nature of circumftances, that when 

E 4 v'^^ '4^ abufes 
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abufes are inherent in the conftitution, iff 
ipay be imagined, that to redffy them 
would be to deftroy the conftitution itfelf . 
But were I to didlate new laws in a re-t 
mote corner of the univerfe, the good pf 
poilerity, ever prefent to my mind, would 
hold back my trembling hand, and pre-? 
Vent me from authprizing Jecrcf accur 

Public accufations, fay$ Montefquieu^ 
are more conformable to the nature of a 
republic, where zeal for the public good 
is the principal paflion of a citizen, than 
of a monarchy, in which, as this fenti- 
m^ent is very feeble, from the nature of 
the government, the l^e^ pftabliihment is 
that of commijjioners, who, in the name 
of the public, accufe the infra(3"ors of the 
laws. But in all governments, as well in 
a republic as in a monarchy, the punifhr 
ment, due to the crime of which one ac- 
cufes another, ought to be infliftejj Pft 
|he informer. 
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CHAP, XVI. 
Of Torture. 

The torture of a criminal, during the 
^ourfe of his trial, is a cruelty confecrated 
by cuftom m moft nations. It is ufed 
Vfi^ an intent either to make him confefs 
his crime, or explain fome contradi£tions» 
ynto which he had heen led during his 
examination ; or difcover his accomplices; 
pr for fome kind of metaphyseal and in- 
pompreheniible purgation of infamy ; or, 
^nally, in ordejr tq difcover other crimes, 
pf which he is not accufed. but of which 
]be may be 




^o man can be judged a criminal until 
he be found guiky ; nor can fociety take 
from him the public prote<ftion, until i^ 
have been proved that he has violated the 
conditions on which it was granted. What 
right, then, h\^% that of power, can au^- 
thorize thepuniftiment of a citizen, fo long 
l^s there remains any doubt of his guilt ? 

This 
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The dilemma is frequent. Either he is 
guilty, or .not guilty. If guilty, he 
fhould only fufFer the punifhment ordained 
by the laws, and torture becomes ufelefs, 
as his confeflion is unneceffary. If he be 

hot guilty, you torture the ifinoc6iit ; for in 
the eye of the law, every mah is inftocetlti 
whofe crime has not been proved. Be* 
fides, it is confounding all relations^ to 
eitpc^ that a man ihould ht both th4 
itccufer and accufed jr and that paiti fhduld 
be the tefl: of truth, as if truth r6fid6d in 
the mufcles and fibres of a wrfetch iri 
toftUre. By this method, the robuft will 
cfcape, and the feeble be cottdcmiied* 
Thefe are the inconveniences of thi^ pre- 
tended^ teft of truth, worthy only of a can- 
nibal ; and which the Romans, in many 
rcfpedls, barbarous, and whofe fatslge vir- 
tue has been too' much admdired/ ttktvtd 
for the ikves alone. 

' What is the political infenffe^ftof pflk 
nifhments ? To terrify, and be afi 6j^m«- 
pie to others. Is this iM-entiort aiifwefed, 
by thus privately tortwing the gittkty afl4 

the 
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the innocent ? It is doubtlefs of import- 
ance^ that no crime (hould remain un- 
punished } but it is ufelefs to make a pub- 
lic example of the author of a crime hid 
in darknefs/ A crime already conunitted, 
and for which there can be no remedy, 
can 9nly be puniflied by a political fociety^ 
with an intention, th«t no hopes of im-* 
punity ihould induce others to commit 
the &me. If it be true, that the num*» 
ber of thofe, who from fear or virtue re- 
fpe<% the laws, is greater than of thofe by 
whom they are violated, the rifle of tor- 
turing an innocent perfon is greater, as 
there is a greater probability, that, cateris 
pariAus, an individual^hath obferved, than 
that he hath infringed the laws. 

There is another ridiculous motive for 
torture^ namely, to purge a man from in-- 
Jamy. Ought fuch an abufe to be tole- 
rated in the eighteenth century ? Can pain, 
which is a fenfation, have any connexion 
with a moral fentimcnt, a matter of opi- 
nion ? Perhaps the rack may be confidered 
as a reEner's furnace, - 

It 
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It is not difficult to trace this fcnfclcf* 
law to its origin ; for an abfurdity, adopt-* 
cd by a whole nation, muft have fome af-» 
finity with other ideas, eftablifhed and rc-» 
fpefted by the fame nation. This cuflom 
fecms to be the offspring of religion, by 
which mankind, in all nations and in all 
9igcs, are fo generally influenced. We arc 
taught by our infallible church, that thofe 
ftains of fin, contra<£ted through human 
Crailty, and which have not dcferved the 
eternal anger of the Almighty, are to be 
purged away, in another life, by an in-- 
comprehenflble fire. Now infamy is a 
ilain, and if the punifhments and fire of 
purgatory can take away all fpiritual flains, 
why fhould not the pain of torture take 
away thofe of a civil nature ? I imagine, 
that the confeflion of a criminal, which. 
In ibme tribunals is required, as being 
eflTential to his condemnation, has a fimi- 
lar origin, and has been taken from the 
myflerious tribunal of peniteijce, where 
. the confeilion of fins is a necefTary part of 
the facrament. Thps have men abufed 

the 
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the unerring light of revelation ; and in 
the tinies of tradtabic ignorance, having 
no other, they naturally had recourfe to 
it oii 6very occaiion, making the mtid re^ 
mote and abfurd applications. MoreoVtff^ 
infamy is a fentiment regulated neither by 
the laws nor by reafon, but iritirely by 
opinion. But torture renders the vi(5Um 
infamous, and therefore cannot take in« 
-famy away. • 

Aif^o-tHER intention of torture is^ ta 
oblige the fuppofed criminal to reconcile' 
the conttadidtionS into which he may have 
fallen, during his examination ; as. if the' 
dread of punifhment, the uncertainty of 
his fate, the folemnity of the court, the' 
tnajefty of the judge, and the ignorance 
of the accufed, were not abundantly Ef- 
ficient to account for contradidtioils, which 
are fo common to men, even in a ftate of 
tranquility; and which muil neceffarily be 
ftiultiplied by the perturbation of the 
jnind of a man, entirely engaged in the 
thoughts df faving hifnfelf frpm imminent 

danger. 

c. This 
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» • . . k 

Tbis infaoiiHis teft of truth is a remajdf» 
ing monvm^oiC of that aAtkne and lkva|^ei 
I^itadeAs iHi which trials by fire, by 
^ilmg iv^ter, or the luicertainty of com*f 
ba:ts^ Vfftfc Q3\hd yu4^tnmfs of Gad; as if 
the Enks of that eternal chain, vrhoie 
beginning is> ia the hreaft of the fir^ 
caufe of all things, could ever be disunited 
by the inftitutions of men. The only 
difference between torture, and trials 
by fire axul boiling, water, is, that the 
erent of the firft depends on the will of 
the accufed } and of the fecond, on a fad); 
entirely phyiical and external : but thia 
difference is apparent only^ not Feal. A 
man on the rack, in the convulfions oS 
torture,, has it as little in- his power to 
declare the truth, as in former times, to 
prevent without fraud the effcds of fire ot 
of boiling water., 

• Every adl of the will is. invariably iix 
proportion to the force, of the impte£ioa 
on our fenfes. The imprefSon of pain,» 
then, may increafe to fuch a degree,, that 

occupying 
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occupying the mind entirely, it will com- 

tim^:<if fmmf^ hmi^^U iv^m'Hiomenu 

wA h^ MRitt : !»csp&. . hiisie^ of ; sUm^s ai 
^bkh'hit'w i^ffmeipU] Sq .tlMt .^ »er^ 
aneatsi cixi^k^ed to dti^isgiaiih. tltte inncM 
c«rtf frodn;tB£ guiibtyv .will mofief^e^ttailjll 
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perfona, who, from the agony.. ^.)te»^ 
ture, have confefled themfelves guilty i 
iBAUEiftQrahiarmftaiicgs oiia^ te^ fisscmd i^^U 
WLtmna., .aad in el^e^y. ago.. Howi^ao^t!^ 
^gs^ tbatmaaJoinrd ba^it:^>^^^mg^e:(3:Qc^ 

thete stman whoii, if he.iiav«:cflrrjb^Ji^ 
tk(mgb(3.ey.en ihiHttk:bej^ild;iyb$:)l!^^;^ 

tifts. of lift*, whfio.hamfte^* ^ 6wh 9?«r^ 
<;ftgj, is iwat tempiefl tfl..%f ffflm . fee je^j^t 

pendance B .r . .>fi 
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£ refult bf tof ttircj then, is « niat^ 
ter of calculation^ and depends ob ik4 
conftitution^ which differs in every indi« 
viduaU and is in proportion to his ftrength 
and fenfibility i fo that tc difcover truth 
by this method is a problem^ which may 
be better folved by a mathematician than 
ft judge, and may be thus ftated* TAg 

force of the mufcles^ and the fenfibility of tbt 
nerves of art innocent perfon being given ^ it 
is required to find the degree of pain nec^ 

Jary to make him confefs bihtfelf guilty of a 

ghen crimen 

ITfiE ejtamihatiofi of the acciifed is ifH 
tended to find out the truths but if thi? 
be difcovered, with fo much difficulty, inr 
the air, gefture and countenance of a man 
At eafe^ how can it appear in a counte- 
liance diftorted by the convuliions of tor« 
ture. Every violent action dcftroys thofe 
fmall alterations in the features, which 
fbmetimes difclo& the fentiments of ^ 

iicart^ 

Thess 
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These truths were known to the R6-^ 
man legiflators, amongft whom, as I have 
already obferved, flaves only, who were 
not confidered as citizens, were tortured; 
They are known t6 the Englifh, a nation 
in which thfe progrefs of fcience, fup6- 
riority in commerce, riches and power^ 
its natural confcquences, together with 
the numerous examples of virtue and cou- 
rage, leiivc no doubr of the excellence of 
its lavvs: They have been acknowledged 
in Sweden,' where torture has been abo- 
lifhed. They are known to one of the 
wifeft monarchs in Europe, who, having 
featedu philbfophy on the throne, by his 
beneficent legiflation, has made his fub- 
jecSts free, though dependant on the laws/ 
the only freedom that reafonable fncn can 
defire in the prefent ftate of things. Irt 
iliortj torture has not been thought necef* 
fary in the lav/s of armies, compofed 
chiefly of the dregs'of mankind, where its 
ufe fliould feem moft itecelTary. Strange 
phenomenon ! that a fet of men, harden- 
ed by flaughter, and familiar with blood, 

F Ihould 
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fhould tcaeh humanity to die fons d£ 
peace. 

It appears alio, that thefe truths were 
known^ though imperfedtly, even to thofe 
by whom torture has been moft frequently 
prad:ifed; for a confefiipn m^de during 
torture is null, if it be not afterwarda^ 
confirmed by an oiith > which if the cri^ 
minal refufes, he is tortured again. Some 
civilian$> and fome nations, permit thia^ 
infamous petitio principii to be only threa 
times repeated^ and others leave it to tho 
difcretion of the judge ; therefore of twor 
men equally innocent,, ©r equally guilty, 
the moft robufl: and refolute will be ac- 
quitted^ and the weakeft and mofl puiil-* 
animous will be condemned,, in confe- 
quence of the following excellent method 
9f reafoning. /, the judge, mvfi find fome, 
one guilty^ Tbou^ 'mho art a firong fellow^ 
hafi been able to refifi the force of torment i 
therefore I acquit thee* ^hou, being weaker^ 
baft yielded to it ; / therefore condemn thee^ 
I amfenfibky that the confejjiony which was 
extorted from thee^ hat no weight •; but if 

thou. 
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ti^u d(^ nat confirm by oath wbat thou haft 
already confejfedi I will have thee tormented, 
again* 

A VERY ftrange^ but neceffary, con-* 
fcquance of the ufe of tcrtilre, is that the 
cafe of the innocent is worfe than that of 
the gailty. With regard to the firft, either 
he corifcfFea the crime^ which he has not 
committed^ and is condenaned ; or he is 
acquitted^ and has fuffered a punidiment 
he did not deferve. On the contrary, the 
perfon, who is really guilty, has the npioft 
favourable fide of the queftionj for if he^ 
fupports the torture with firmnefs and re- 
iblution, he is acquitted, and has gained, 
having exchanged a greater punifhment for 
a lefs. 

The law, by which torture is autho- 
rized, fays, Men be infinfible to fain. 
Nature has indeed given you an irrefiflibie 
Jelf'love^ and an unalienable right offelf-fre*^ 
Jervation ; but I create in you a contrary 
Jentimenty an heroical hatred of yourf elves. 
I command you tQ accufe your/elves y and to 

F 2 declare 
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declare the truths midfi the tearing vfyour 

Jlejb and the dijlocation of your bones. 

Torture is ufed to difcover, whether 
the criminal be guilty of other crimes be- 
fidcs thofe of which he is accufedjr whidi 
is equivalent to the following reafonirig. 
T!hou art guilty of one crime ^ therefore it is 
poJJiSle that thou mayjl have committed a 
thoufand others ; but the affair beihg doubt- 
ful, I mu/l try it by my criterion of truth, 
^he laws order thee to be tormented, becaufe 
thou art guilty^ becaufe thou mayji be guilty f 
and becaufe I chufe thoujbouldji be guilty. 

Torture is ufed to make the criminal 
difcover his accomplice^; but if it has 
been demonftrated that it is not a proper 
means of difcovering truth, how can it 
fcrve to difcover the accomplices, which 
is one of the truths required. Will not 
the man who accufes himfelf, yet more 
readily accufe others ? Befides, is it juft 
to torment one man for the crime of ano- 
ther ? May not the accomplices be found 
out by the examination of the witneflcs, 

or 
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or of the: criminal ; from the evidence, or 
from the nature of the crime itfelf ; in 
£hort, by all the means that have been 
ufed to prove the guilt of the prifonerj^ 
The accomplices commonly fly, when 
^heir comrade is taken. The uncertaiiity 
of their fate condemns them to perpetual 
^cxile, and frees fociety from the danger of 
further injury;, whilft the punifhment of 
the criminal, by deterring others, anfwers 
the purpbfe for wrhich it was ordained, 

CHAP. XVII. 

Of pecuniary Punishments ^ 

There was a time when all punifhments 
were pecuniary. The crimes of the fubjeiSls 
were the inheritance of the prince. An in^ 
jury done to Ibciety was a favour to the 
crown; and the fovereign and magiftrates, 
thofe guardians of the public fecurity, were 
interefted in the yiolatioii of the laws. 
Crimes were tried, at that time, in a 
pourt of Exchequer, aqd the caufe be-r 
C^e a civil fuit between |;h? perfon ac^ 

F 3 (:\ifcd 
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icufcd and the crown. The migiftratte 
.then had other powers than were necefTary 
for the public welfare, and the criminid 
fufFefed other puai&mcnts than the ner 
jdeflity of example required. The judge 
was rather a collpd:or for the crown^ 
an agent for thfc trcafqry, thap a pro- 
testor and minifter of the laws* But, 
according to this fyftepi, for a man tQ 
jconfefs himfelf gtailty, was to apknowr 
ledge himfelf a debtor to the crown | 
which was, and is at prefent (the efFedls 
continuing after the caufes have ceafeji) 
the intent of all criminal caufes. Thus^ 
the criminal who refufes to cpiifefs his 
crime, though cpnvifted by the moft un- 
doubted proofs, will fuffer a lefs punish- 
ment than if he had confefled ; and hg 
will not be put to the torture to oblige 
him to confeft other crimes which hfj 
might have committed, as he has not con- 
fefled the principal. But the confeffion be-? 
jng once obtained, the judge becomes maf- 
ter of his foody, atid torments him with t 
ftudicd formality, in. order to fqueezfe out 
of him all the profit ppffiblCt Confefli^n^ 

thei> 
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4lien is allowed to he a convincing proof, 
^fpecially when obtained by the force of 
torture ; at the fame time that an extra- 
judicial confeffion, when a man is at eafe 
and under no apprehenfion, is .not fufB-^ 
(rient for his condemnation^ 

A^ L enquiries, which may ferve to cleqir 

3up the fadt, but which may weaken the 

- pretenfions of the crown, are excluded^ 

It was not from compaffion to the criminal, 

or from confideration^ of humanity, that 

• torments were fometimes fpared, but out 

jof fear of lofing thofe rights which at 

prefent appear chimerical and inconceiva" 

J>lc.. The jud^e becomes an enemy to the 

^accufed^ to a wretch, a prey to the horrors 

of a dungeon, to torture, to death, and 

-an uncertain futurity, more terrible than 

all ; he inquire-s not into the truth of the 

fad:, but the nature of the criqie; he Jays 

jfnares to make hioj^ convid: himfelf 5 he 

fears, left he fhould not fucceed in finding 

him guilty, and left that infallibility, 

which every man arrogates to.hirafelf, 

ftould bp called in queftioji. J,t is in the 

F 4. power 
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powf r of the magiftrate to determine, what 
evidence is fufficient to fend a man to pri- 
fon ; that he may be proved innocent, he 
muft firft be fuppofed guilty. This i,s 
what is called an ^^»/S^^^ profeci)ition j and 
fuch are all criminal proceedings, in the 
eighteenth century, in all parts of ourpo- 
liilied Europe. The trijc prolecution,yir 
information ; that is, an impartial enquiry 
into the fafl:, that which reafon prefcribcs, 
which military laws adopt, and which 
Afiatic defpotifm allojys in fuits of one 
fubjed: againft another, is very little prac- 
tifed in any pourts pf juflice. What a 
labyrinth of abfurdities ! Abfurdities, 
>vhich will appear incredible to happier 
pofterity. The philofopher ojily will he 
able to' read, i|i the nature of man, the 
poflibility of there ever having been fucl^ 
a f^ftem* 

» 

c j-i A p, xyiii. 

Of Oaths, 

There is a palpable contradidtion be- 
tween the laws and the natural fentiments 

of 



Crimes aflfd Punishments. 73 

of mankind, in the cafe oi oathsy which 
are adminiftrtdcto a' criminal to make him 
Ipeal^ the truth,- when the contrary is 
his greateft intereft. As if a rnan could 
think himfelf obliged to contribute to his 
own deftrucftion } • and as if, when intereft 
fpeaks, religion was not generally filent; 
religion, which in all ages hath, of all 
other things, been mqft commonly abufed; 
and indeed, upon what motive fhould it bfe 
refpefted by the wicked, wheh it has been 
thus violated by thofe who were efteemed 
the wifeft of men ? The rriotives which 
religion oppofes to the fear of impending 
?vi!, and the love of life, are too weak, as 
they are too diftant, to make. any impreiP- 
fion oi) the fenfes. The affairs^ of the 
pther world are regulated by laws entirely 
different from thofe by which human af- 
fairs are dixe(3:pd ; , why tl|en fhould we 
endeavour to compromife matters between 
them ? Why fhould a m^n be reduced to 
the terrible alternative, either of offending 
"God, or of coptributing to his own imme- 
diate deflrudlion ? The laws which require 
an oath in (Uch a cafe, leave him only the 

choicQ 



choice of becoming a bad chri^ian^ ^ $. 
fiiatrtyr. For t&is reafon, oaths become, 
by degrees, a mere formality, and ali fen-- 
timente of Feligion, perhaps the only mo- 
tive of honefty in the greateft part of maiv- 
kind, are deflroyed* Experience proves 
fheh: inutility : I appeal to every ju(%e, 
. itvhether h» has ever known that an oath 
.Iddne h&s broughit truth from the lip$ 
pf a <:ritninaij and reafon tells us, it 
pnuft be fo { for all laws are ufelefs, and, 
19 confeqioence, deftru^tive^ which conr 
tradi£t this natural feelings of mankind. 
jSueh laws are jiike a dike, oppofed di^ 
.re^ly to the coujfe of a torrent j it is ei- 
jkher immediately overwhfelm^^ or, by a 
iv^rhitlpopl formed by ijtfelf^ it is gradually 
iindernqiined and deftroyed. 

CHAP. XIX. 

< Of the Advantage of immediate Fnnijhmentf 

TiiB more immediately^ after the com^ 
miifion of a crime, a punifhment is in^ 
iiidted, the more J«ft wid ijfefal it will 
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t)€. It will be more juft, becaufe it 
spares the criminal the cruel and fuperr- 
fluous torment of uncertainty, which inr 
preafes in proportion to the ftrength of 
^19 imagination and the fenfe of his weak-r 
fyefs ; and becaufe the privation of li^r 
-berty, being a punifliment, ought to be 
ififlided before condemnation, but for as 
^ort a time as ppilible. Impriibnmelit, 
I fay, being only die means of fecuring 
^he perfon of the accufed, until he be 
^ried, condemned, or acquitted, ought 
^ot only to be of as fhort duration, but 
attended with as little feyerity as poffible. 
The time Should be determined by the 
peceflary preparation for the trial, and 
the right of priority in the oldcft prifoners. 
The confinement ought not to be clofer 
than is rpquifite to prevent ^his flight, or 
Jiis concealing the proofs of the crime : 
and the trial fhould be conduced with all 
poffible lexpcdition. Can there be a more 
cruel contrail than that between the indo- 
Jence of a judge, and the painful anxiety of 
the accufed 5 the comforts and pleafures of 
tn infenfible magiftrate, and the filth *an54 

mifery 
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mifery of the prifoncr ? • In general, as I 
have before obferved, T'ie degree of the 
fumjhmcnty^ and the confequences of a crimpy 
-eught to be fo contrived^ as to have the 
greateft fofjible effeSi on others^ with the 
kafi poffible fain to the delinquent. If there 
be any fociety in which this is net a fun- 
damental principle, it is an unlawful fo- 
cicty ; for mankind, by their union, orir 
ginally intended to fubjedl themfelves to 
the kaft evils poffible. 
■ . 

An immediate punifhment is more 
wfeful ; becaufe the fmaller the interval 
pf time between the punifhment and th6 
iCrime, the ftrpnger and more lafting will 
be the aflbciation of the two ideas of Crime 
^4 Punijbment^y fo that they may be 
ppnfidered, one. as the caufe, and the 
cthef 2fi the unavoidable and neoeflary ef-r 
fe(S, Jt is demonftrated, that the afToci-r 
f tion pf ide^3 ip th^ cement which unites 
jhe fabric of the human intelled: ; without 
ivhich, pleafure and pain would be fimr 
pie and >inefFe(3:ual fenfations. The vuIt 
gar, that is^ all men, whp have no gene-y 

' ' raj 
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ral ideas, or univerfal principles, aft ia 
cohie^aence of the moil immediate and 
familiar afTociations ; but the more remote 
and complex only prefent themfdves to 
the minds of thofe who are paiEonateiy at- 
tached to a fingle objeft; or to thofe of 
greater underftanding, who have acquired 
an h^it of rapidly comparing together a 
number of objefts, and of forming a con-^ 
ciufioni i ?tnd the refult, that is, the aftion 
in confequence, by thefe means, becomes 
^efs dangerous and uncertain. 

If is, then, of the greateft importance, 
that the ptmifhment fhould fuccecd the 
crime ais immediately as poiBhle, if we 
intend, that, in the rifde minds of the 
multitude, the feducing pifture of the 
advantage arifing from the cfime, fhould 
inflantly awake the attendant idea of 
puaiihment. Delaying the punifhment 
farves only to feparate thefe two ideas; arid 
thus afFcdts the minds of the fpeftators ra- 
ther as being a terrible fight, than the 
heceflary confequence of a crime; th^ 
horror of which fhould contribute to 
lieig;hten the idei of the punifhment. 
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There is another excdknt methofd o/ 
ftrengthening this important cbnnexiod 
between the ideas of crime and puniih- 
ment ; that is, to make' the paniihment 
as analogous as poilible to the nature of 
the crime ; in order that the punishment 
may lead the mind to coniider the crime 
in a different point of view, from that, irt 
which it was placed by the flattering idea 
of promifed advantages^ 

Crimes of lefs importance are com- 
monly punifhed, either in the obfcurity 
of a prifon, or the criminal is tranfportedi 
to give, by his flavery, an example to fo- 
cieties which he never offended 5 an examf 
pie abfolutely ufelefs, becaufe diflant from 
the place where the crime was committed^ 
Men do not, in general, commit great 
crimes deliberately, but rather in a fudden 
gufl of pafTion ; and they commonly look 
on the punifhment due to a great crime as 
temote and improbable. The public pu** 
nifhment, therefore, of fmall crimes, will 
make a greater impreflion, and, by deter- 
ing men from the fmaller, will effedtually 
prevent the greater. 

CHAP- 
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CHAP. XX. 

<y ABs of Violence^ 

Some crimes relate toperj^tif. othej* 
to property. The firft ought to be punifli-^ 
cd corporally. The great anirich fhould 
hy no* means have it in their power 
to fet a price on the fecurity of the weak 
and indigent; for then, riches, whichy 
under the proie<£tion of the laws, ai^ the 
reward of ind^ftry, would become the ali- 
ment of tyranny. Liberty is> at an e^A^ 
whenever the laws permit, that, in certain - 
cafes, a masi may ceafe to be ^ perfoHp' 
aijd become a thing. Th§i\ wilt the pow- 
erful em.pl oy their addrefe,. to feled: fron* 
the various combinations of civiHbciety, 
all that is in tiieir own favour. This is- 
that m^gic act which transforms fubjedts 
into beaflis of burthen, and wiiich, in the 
hands of the fferong, is the chain that 
binds t^ weiak and incautious. Thus it 
is,, that in feme goYermnent^, wher^ there 
i^ all the appea^rance of liberty, tyranny 
lies concealed, a^id infinuates itfelf intp> 
fgiflie negkftcd CQjrner of the conftitution,. 

where 
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whete it gathers ftrength infenfibly . Man- 
kind generally oppofe,^ with refolution, 
the aflaults of barefaced and open tyranny i 
but difregar4 the Jittle infedl that gnaws 
through the dike^ and opens a fure^ though 
lecret^ pafTage to inundation; 

• 

CHAP. :k:xi. 

9 

Of the Punijhment of the Nobles: 

What punifhments (hall be ordained 
for the nobles, whofe privileges make £o 
gteat a part of the laws .of nations ? I da 
not mean to inquire whether the hereditary 
diftiniflion between nobles and commoners 
be ufeful in any govfernment, or neceflary 
in a monarchy -, or whether it be true, 
that they form an intermediate power,' 
of ufe in moderating the exceffes of both 
extremes ; or whether they be not rather 
ilaves to their own body, and to others, 
confining within a very fmall circle the 
natural effefts and hopes of induftry, like 
thofe little fruitful fpots, fcattered here 
and there in the fandy defarts of Arabia; 
or whether it be true, that a fubordina- 

tion 
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tion of rank arid condition is inevitable^ 
or ufeful in fociety $ arid if fo^ whether 
this fubordination (hbuld not rather fub-^ 
fift between individuals^ than particular 
bodies ; whether it fhould not rathef 
circulate through the whole body politic^ 
than be confined to one part ; and rather 
than be perpetual^ fhould it not be incef-* 
fantly produced and deftroyed. Be thefe as 
they niay, laffert that the punifhment of 
a nobleman fhould in no wife differ from 

r 

that of the lowefl member of fociety. 

. EvEkr lawful diflin£lion> either iri 
hroriours or riches, fuppofcs previous 
equality, founded on the laws, on which 
all the members of fociety are confidered 
as being equally dependant. We fhould 
iuppofe that men, in renouncing their 
natural defpotifm, faid, f/je 'wifeji and moji 
indujirkus among us jhall obtain the great efi 
honour Sy and his dignity Jhall defcetid td his 
pojierity. ^he fortunate^ and happy y may 
hope for greater honoursy but let him not 
therefore be lefs afraid ^ than others^ of vi- 
olating thofe conditions, on which he is ex- 
cited. It is true indeed that no fuch de- 

G crees 
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^rees were ever made in a general diet of 
mankind, but they exifl in the invari- 
able relations of things : nor do they de- 
ftroy the advantages, which are fuppofed 
to be produced by the clafs of nobles, but 
prevent the inconveniences; and they 
make the laws refpedlable by deftroying 
all hopes of impunity* 

It nwy be objefted, that the fame 
punifhment inflidted on a nobleman and 
a plebeian, becomes really different from 
the difference of their education, and 
from the infamy it refledls on an illuflri- 
ous family; but I anfwer, that punifh- 
ments are to be eftimated, not by the fen- 
iibility of the criminal, but by the injury 
done to fbciety; which injury is aug- 
mented by the high rank of the offender. 
The precife equality of a punifhment can 
never be more than external, as it is in 
proportion to the degree of fenfibility, 
which differs in every individual. The 
infamy of an innocent family may be 
.eafily obliterated by fome public demon* 
fixation of favour from the fovereign; 
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and forms have always mord influence 
than reafon on the gazing n^ultitude. 

C M A P. XXIL 

Of Robbery. 

The punishment of robbery, not ac- 
companied with violence, fliould be pe- 
cuniary. He who endeavours to enrich 
himfelf with the property of another, 
Should be deprived of part of his own* 
But this crime, alas ! is commonly the 
effeft of mifery and defpair; the crime 
of that unhappy part of mankind, to 
whom the right of exclulive property (a 
terrible, and perhaps unneceflary right) 
has* left but a bare exiftence, Befides, as 
pecuniary punifhments may increafe the 
number of robbers, by increafing the 
number of poor, and may deprive an in- 
nocent family of fubfiftence, the mofl 
proper punifhment will be that kind of 
Slavery, which alone can be called juftj 
that is, which makes the fociety, for a 
timCji abfolute mafler of the perfon, and 

G 2 la- 



84 ' ' An Essay oti 
labour of the criminal in order to obligcr 
him to repair, by this depcndancc, thd 
unjuft defpotifm he ufurped over the pro* 
perty of another / and his violatipn of the 
fecial compadt. 

When robbery is attended with vio- 
lence, corporal punffhrnent fhould be 
added to flavery. Many writers have 
fhetvn the evident diforder which muft 
trife from ftot diftinguifhing the punifli- 
ment due to robbery with -violence, and 
that Jue to theft, or robbery commit- 
ted with dexterity, abfurdly making a fura 
of money equivalent to a man's life. But 
it can never be fuperfluous to repeat again 
and again^ thole truths of which mankind 
have not profited ; for political machines 
preferve their motion much longer than? 
others, and receive a new impulfe with 
more difficulty. Thcfe crimes are in theit' 
nature abfalutely different; and this axiom 
is as certain in politics, as in mathema-r 
tics, that between' qualities of different 
natures, there can be no iimilitude. 

CHAP. 
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CHAP. XXIIL 

• Of Infamy^ confidered as a Punijbmenf. 

i 

Those injuries, which affed the ho- 
nour, that is, that juft portion of efteem, 
which every citizen has a right to ex- 
peft from others, fhould be punifhed with 
infamy. Infamy is a mark of the pub- 
lic difapprobation, which deprives the 
obje<3: of all confideration in the eyes 
of his fellow citizens, of the confidence 
of his country, and of that fraternity 
which exifts between members of the 
fame fociety. This is not always in the 

• 

power of the laws. It is neceflary that 
the infamy infiidted by the laws fhould 
be the fame with that which refults from 
the relations of things, from univerfal 
morality, or from that particular iyftem, 
adopted by the nation, and the laws, 
which governs the opinion of the vulgar. 
If, op the contrary, one be different from 
the other, either the laws will no longer 
J)e refpedted, or the received notions of ' ^ 
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morality and probity will vanifh, in 
fpight of the declamations of moralifts^ 
which arc always too weak to refift the 
force of example. If we declare thofc 
adions infamous, which are in them- 
felves indifferent, we leiTen the infamy 
of thofe which are really infamous. 

The punifhment of infamy fhould not 
be too frequent, for the power of opinion 
grows weaker by repetition ; nor fhould 
it be inflicted on a number of perfons at 
the fame time, for the infamy of many 
irefolves itfelf into the infamy of pope. 

Painful and corporal punifliments ihould 
never be applied to fanaticifm^ for being 
founded on pride, it glories in perfecution. 
Infamy and fidicule only fhould be em- 
ployed againfl fanatics : \i the firfl, their 
pride will be ipver-balanced by the pride of 
the people ; and we may judge of the 
power of the fccqndi if we confider that 
even truth is obliged to fummon all her 
force, when attacked by error armed 
>vitlx ridicule. Thus by oppofing one 

paflion 
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paillon to another, and opinion to opi- 
nion, a wife kgiflator puts an end to the 
admiration of the populace, occafioned 
hy a falfe- principle, the original abfur- 
dity of which is veiled by foiiic well-de* 
duced confequences. 

This is the method to avoid con*» 
founding the immutable relations of 
things, or oppofing nature, whofe ac- 
tions not being limited by time, but ope^ 
rating inceffantly, overturn and deftroy 
all thofe vain regulations, which contra- 
dict her laws. It h not only in the fine 
arts, that the imitation of nature is the 
fundamental principle ; it is the fame in 
found policy, which is no other than the 
art of uniting, and direfting to the fame 
end, the natural and immutable fcnti-» 
ments of mankind. 

CHAP. XXIV, 
Of Idlenefs. 

\ 

f 

A WISE government will not fuffer, 
in the midft of labour and induftry, that 
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kind of political idlenefs, which is con-f 
founded, by rigid dcclaimers, with the 
leifurc attending riches acquired by in-« 
duftry, which is of ufe to. an ipcreafing 
fbciety, when confined within proper 
limits. I call thpfe politically idle, who 
neither contribute to the good of fociety 
by their labour, nor their riches ; who 
continually accumulate, but never fpend ; 
who aj-e reverenced by the vulgar with 
ftupid admiration, and regarded by the 
wife with difdain ; who, being viftims to 
a monaftic life, and deprived of all incite- 
ment to that adivity which is neceflary tq 
preferve, or increafe its comforts, devote 
jill their vigour to paffions of the ftrongcft 
kind, the paffions of opinion, I call no| 
him idle, who enjoys the fruits of the 
virtues, or vices of his anceftors, and in 
exchange for his pleafures, fupports the 
induftrious poor, It is not then the nar- 
fow virtue of auftere moralifts, but tha 
Jaws, that fhould determine, what fpecies 
of idlenefs deferves punifhment. 
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CHAP. XXV. 

Of Bantjhment^ and Conjifcathn. 

' He who difturbs the public tranquil^ 
lity, who does not obey the Jaws, who 
violates the conditions on which mcp 
mutually fupport and defend each other, 
ought to be excluded from fociety^ that is, 
banifhed. 

It feems, as if banifliment fhould be 
the punifhment of thofe, who being ac- 
cufed of an atrocious crime,, are pro- 
bably, but not certainly, guilty. For this 
purpofe would i)e required a law, the 
Jeaft arbitrary^ and the moft precife pofli- 
ble 5 which fhould condemn to baniih- 
pient, thofe who have reduced the com- 
munity to the fatal alternative, either of 
fearing or punifliing them unjuftly ; ftill, 
however, leaving them the facred right 
of proving their innocence. The reafons 
ought to be ftronger for banifhing a citi- 
zen, than a ftranger, and for the firft ac- 

cufation. 
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cufation, than for one who hath been 

often accufed^ 

« . . » I 

Should the perfon, who is excl^uded 
for ever from fociety, be deprived of his 
property ? This queftion may be confi- 
dered in different lights. The confifca* 
tion of effedts, added to banifhment, is; 
a greater punifhment, than banifhment 
alone ; there ought then to be fome cafes, 
in which, according to the crime, either 
the whole fortune ihould be confifcated, 
or part only, or none at all. The whole 
Ihould be forfeited, when the law, which 
ordains banifhment, declares at the fame 
time, that all connexions, or relations 
between the fociety apd the criminal, are 
annihilated. In this cafe, the citizen 
dies; the man only remains, and with 
refpedt to a political body, the death of 
the citizen ftiould have the fame confe- 
quences with the death of the man. It 
feems to follow then, that in this cafe, 
the effefts of the criminal fhould devolve 
to his lawful heirs. But it is not on ac- 
count of this refinement thatl difapprov? 
pf eonfifcatioRs* If fome have infiiled, 
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that they were a reftraint to vengeance, 
and the violence of particulars, they hav^^ 
not refleded, that though punifhments 
be produdtive of good> they are not, on 
that account, morejuft; to bejuft, they 
muft be neceifary. Even an ufeful in- 
juftice can never be allow^ed by a legifla- 
tor, who means to guard againft watch- 
ful tyranny; v^rhich, under the flattering 
pretext of momentary advantages, vvrould 
eftabliih permanent principles of deftruc-* 
tion, and to procure the wfe of a few io 
a high ftation, would draw tears from 
thoufands of the poor* 

The law which ordains confifcations, 
fets a price on the head of the fubjeft, 
with the guilty punifhes the innocent, 
and by reducing them to indigence and 
defpair, tempts them to become crimi- 
nal. Can there be a more melancholy 
ipedtacle, than a whole family, over- 
whelmed with infamy and . mifery, from 
the crime of their chief ? a crime, which 
if it had been pofliblrf, they were re- 
ftrained from preventing, by that fubmif- 
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fion which the laws themfelves have or- 
dained. 

CHAP. XXVL 
Of the Spirit of Family in States. 

It is remarkable^ that many fatal ads 
of injuftice have been authorifed and 
approved, even by the wifeft and moft 
experienced men, in the frecft republics. 
This has been owing to their having 
confidered the ftate, rather as a fociety 
oifamiliesy than of men. Let us fuppoie 
a nation compofed of an hundred thou-* 
land men, divided into twenty thoufand 
families of five perfbns each, including 
the head or mafter of the family, its re-- 
prcfentative. If it be an aflbciation of 
families^ there will be twenty thoufand 
merty and eighty thoufand flayes ; if of 
men^ there will be an hundred thoufand 
citizens, and not one flave. In the firft 
cafe, we behold a republic, and twenty 
thoufand little monarchies, of which the 
heads are the fovereigns i in the fecond, 
the fpirit of liberty wUl not only breathe 

in 



Crimes and PtJNisHMENTs, 93 

in every public place of the city, and in 
the affemblies of the nation, but in pri- 
vate houfes, v^here men find the greatcft 
part of their happinefs, or mifery. As 
laws and cuftoms are always the eflfed of 
the habitual fentiments of the members 
of a republic, if the fociety be an aflbci- 
ation oif the heads of families, the fpirit 
of monarchy will gradually make its way 
into the republic itfelf, as its effe<9:s will 
only be reftrained by the oppofite interefts 
of each, and not by an univerfal Ipirit of 
liberty and equality. The private fpirit 
of family is a fpirit of minutenefe, and 
confined to little concerns. Public fpiriti, 
on the contrary, is influenced by general 
principles, and from fadls deduces general 
^ules of utility to the greateft number. 

In a republic of families, the children 
tcmaJn under the authority of the father^ 
*as long as he lives, and are obliged ta 
wait until his death for an exiftence de- 
pendaht on^ the laws alone. . Accuftomed 
to kneel and tremble in their tender 
years, when their natural fentiments were 
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lefs rcftrained by that caution, obtained 
by experience, which is called modera- 
tion, how fhould they refift thofe obfta- 
cles, which vice always oppofes to virtue, 
in the languor and decline df age, when 
the defpair of reaping the fruits is alone 
fufficient to. daniip the vigour of their rc- 
folutions ? 

In a republic, where every man is a 
citizen > family fubordination is not the 
cfFeA of compulfion, hut of contraft; 
and the fons difengaged from the natural 
dcpendance, which the weaknefs of in- 
fancy and the n^ciffity of education re- 
quired, become free members of focietyr 
but remain fubjeft to the head of the 
family, for their own advantage, as i^ 
the great fociety. 

In a republic of families, the young 
people, that is the moil numerous, and 
moft ufeful part of the nation, are at the 
difcretion of their fathers : in a repub- 
lic of men, they are attached to their pa- 
rents by no other obligation, than that 
facred and inviolable one of mutual af- 
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fiftanc€> and of gratitude for the benefits 
they have received; a fentiment, deftroy- 
cd not fo much by the wickednefs of the 
human heart, as by a miftaken fubjedioii^ 
prefcribed by the laws. 

These contradictions between the laws 
of families, and the fundamental laws of 
a ftate, is the fource of many others be- 
tween public and private morality, which 
produce a perpetual confli£t in the 
mind. Domeftic morality iufpires fub- 
miflion, and fear : the other, courage, 
and liberty. That inftrufts a man to 
confine his beneficence to a fmall number 
of peffons, not of his own choice j this, 
to extend it to all mankind ; that com- 
mands a continual facrifice of himfelf to 
a vain idol, called the good of the family, 
which is often no real good to any one 
of thofe who compofe it ; this, teaches 
him to confider his own advantage with- 
out offending the laws, or excites him to 
facrifice himfelf for the good of his coun- 
try, by rewarding him beforehand with 
the fanaticifm it infpires. Such contra- 
didions are the ^eafon, that men negleft 
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the purfuit of virtue, which they taii 
hardly diftingui(h midft the obfcurity and 
confufion of natural and moral objects < 
How frequently are men^ upon a retro- 
fpeftion of their aftions, aflonifhed td 
find thcmfelves difhoneft ? 

In proportion to the increafe of fbcietyy 
each member becomes a fmaller part of 
the whole ; and the republican fpirit di- 
minifhes in the fame proportion, if ne-^ 
gleded by the laws. Political focietiesy 
like the human body, have their limits 
circumfcribcd, which they cannot exceed 
without difturbing their oeconomy. It 
feems as if the greatnefs of a ftate ought 
to be inverfely as the fenfibility and adti-f 
vity of the individuals ; if on the contrary^ 
population, and aftivity increafe in the 
fame proportion, the laws will with diffi-* 
culty prevent the crimes arifing from the 
good they have produced. An over-; 
grown republic can only be faved from 
defpotifm, by fubdividing it into a num-* 
ber of confederate republics. But ho\y 
is this pradicable ? By a defpotic didtator, 

who 
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who, with the courage of Sylla^ has as 
much genius for building up, as that Ro- 
man had for pulling down. If he be an 
ambitious man, his reward will be im- 
mortal glory J if a philofophfer, the blef- 
fings of his fellow-citizens will fufficient- 
ly confole him for the lofs of authority, 
though he fhould not be infenfible Co theit 
ingratitude. 

In proportion as the fentiments, which 
Unite us to the ftate, grow weaker, thofe 
which attach us to the objefts which morfe 
immediately furround us, glfow ftrdnger ; 
therefore, in the moft dcfpotic govern- 
ment, fdendfhips are more durable, and 
domeftic virtues, (which are always of 
the lowefl clafs) are the mofl common^ 
or the only virtues cxifting. Hence it 
appears how confined have been the views 
of the greateft number of legiflators. 
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CHAP. XXVII. 

0/ (Be Mildnefs of Punijhtnents, 

« 

The eourfe of my ideas has carried me 
away from my fubjeft, to the elucida- 
tion of which I now return. Crimes are 
more efFeftually prevented by the certainty^ 
than the feverity of punifhment. Hence 
in a magiftrate, the neceifity of vigilance, 
and in a judge, of implacability, which 
that it may beconve an ufeful virtue, 
ihould be joined. to a mild legiflation. 
The certainty of a jfinall puniftiment will 
tnake a flronger impreflion,. than th€ fear 
of one more fevcre, if attended with the 
hdpes of efcaping ; for it is the nature of 
mankind to be terrified at the approach 
of the fmallefl inevitable evil, whilft 
hope, the beft gift of heaven, ha{h 
the power of difpelling the apprehen- 
fion of a greater; efpecially if fup*- 
ported by examples of impunity, which 
• weaknefs, or avarice too frequently af- 
ford. 

If 
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If pxinifhments be very fevere, men 
ire naturally led: to the perpetration of 
other Climes, to avoid the punifhment 
(due to the firft. The countries and times 
moft notorious for feverity of punifhments^ 
were always thofe in which the moft 
bloody and inhuman aftions and the moft 
atrocious crimes were committed 5 for the 
hand of the legiflator and tfie affaflln were 
idireded by: the famefpirit of ferocity; 
^hich,; on the throhe, dictated laws of 
Iron to ilaves and favages * and, in pri- 
vate, inftigated the fubje6t to facrifice on6 
tyran*, to make room for another. 

' In proportion as punifhments becomb 
tnore cruel, the minds of men, ;as a fluid 
rifes to the fame height with that which 
furfoundS it; grow hardened arid infenfible ; 
and the force of the patffions ftill continu- 
ing, in the fpace of an hundred years, the 
n8)heet terrifies no more than formerly the 
frifon. That a punifliment may prdduce the 
efiedt required, it is fuj[ficient that the evil 
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it occafions fliould exceed the good ex- 
pedted from the crime 5 . including in the 
calculation the certainty of the punifti-^ 
ment^ and the privation of the expeded 
advantage. All feverity beyond this is 
fuperfluous, and therefore tyrannical. 

Men regulate their conduft by the re- 
peated impreiEon of evils they know, and 
not by thofe with which they are unac- 
quainted. Let U5, for example, fuppofc 
two nations, in one of which the greatefl 
punifliment is perpetual Jlavery^ and in 
the other the wheel. 1 fay, that both will 
infpire the fame degree of terror; and 
that there can be no reafons for encreafing 
the punifhments of the firft, which are 
not equally valid for augmenting thofe of 
the fecond to more lafting and more inge- 
nious modes of tormenting f and fo on to 
the moil exquifite refinements of a fcience 
too well known to tyrants. 

There are yet two other confequences 

. of cruel punifhments, which counter-adt 

the purpofe of t|ieir inflitution, which 
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was, to prevent crimes, The^r/?arifes from* 
the impoffibility of cftablifliing anexadt 
proportion between the crirtie and punifh- 
ment, for though ingenious cruelty hath 
greatly multiplied the variety of torments, 
yet the human frame can fuiFer only t6\ 
certain degree, beyond which it is impof- 
fible to proceed, be the enormity of the 
crime ever fo great. The fecond confe- 
quence is impunity* Human nature is. 
limited no lefs in evil than in good*^ 
Exceffive barbarity can never be more 
than temporary ; \X being impoffible that 
it fhould be fupported by a permanent 
fyftem of legislation i for if th? laws be 
too cruel they muft be altered, or anarchy 
and injpunity will fucceed. 

Is it poffible, without fhuddering with 
horror, to read in hiftory of the barba- 
rous and ufelefs torments that were coolly 
invented and. executed by men who w;ere 
called fages ? Who does not tremble at 
the thoughts of thoufands of wretches, 
whom their mifery, either caufed or tole- 
rated by the laws, which favoured the 
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few and outraged the iriany^ had forced 
in defpair to return to a ftate of nature j or 
accufed of impoffiblc crimes^ the fabric 
of ignorance and fuperftition ; or guilty 
only of having been faithful to their own 
pirinciples s who, I i^y» can, without 
horror, think of their being torn to pieces 
with flow and ftudied barbarity, by men 
endowed with the fame paflions and the 
fame feelings ? A delightful fpe(ftacle to a 
fanatic multitude ! 

» 

CHAP, xxviir. 

Of the Punijhment of Deaths 

The ufelcfs profufion of pnnifhments, 
which has never made men better, induces 
vac to enquire, whether the punifliment 
of death be really juft or ufeful in a well- 
governed ftate ? What rights I afk, have 
men to cut the throats of their fellow- 
creatures ? Certainly not that on which 
the foyereignty and laws are founded. 
The laws, as I have faid before, are only 
the fun» of the fmajleft portions of the 
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private liberty of eacli individual, and re- 
prefcnt the general will, which is the ag- 
' gregate of that of each individual. Did 
any one ever give to others the right of 
taking away his life ? Is it poffible, that 
in the fmalleft portions of the liberty of 
each, facrificed to the good of the public, 
can be contained thegreateft of all good, 
life ? If it were fo, how (hall it be recon* 
tiled to the maxim which tells us, that a 
man has Ao right to kill himfelf? Which 
he certainly muft have, if he could give 
it away to another^ 

But the punlfhmcnt of death is not au- 
thorifed by any right ; for I have demon- 
ftrated that no fuch right exifts. It is 
therefore a war of a whole nation againft 
a citizen, whofe deftrudtion they confider 
as neceffary; or ufeful to the general good. 
But if I can further demonftrate, that it 
is neither neceffary nor ufeful, I fhall have 
gained the caufe of humanity. 

The death of a citizen cannot be necef- 
fary, but in one cafe. When, though 
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4eprived of his liberty^ he has fuch power 
and connexions as may endanger the fecu-' 
rity of the nation; when his exigence 
may produce a dangerous revolution in 
the eflablifhed form of government. But 
even in this cafe^ it can only be neceifaryt 
when a nation is on the verge of recover-? 
ing or lofing its liberty ; or in times of 
abfolute anarchy^ when the diforders 
themfelves hold the place of laws*. But 
, in a reign of tranquility; in a form of go- 
vernment approved by the united wifhes 
of the nation 5 in a ftate well fortified 
from enemies without, and fupported by 
ftrcngth within, and opinion, perhaps 
more pffieaciousi where all pqwer is lodged 
in the hands ofthetrucfovereign; where 
riches can purchafe pleafures and not au- 
thority, there can be no neceflity for ta- 
king away the life of a fubjed:. 

If the experience of all agies be not fuf-> 
ficient to prove, that the puniihment of 
death has never prevented determined men 
from injuring fociety 5 if the example of 
the Romans ; if twenty years , reigri q{ 
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Elizabeth, emprefs of Ruflia, in which 
file gave the fathers of their country an 
example more illuftrious than many con- 
quefts bought with blood ; if, I fay, all 
thi3 be not fu6icient to perfuade man- 
kiftd, who always fufpeft the- voice 
pf reafon, and who chufe rather to be led 
by authority, let us confult human nature 
in proof of my aflertion. 

It is not the intenfenef^ of the pain 
that has the grcateft cfFeft on the mind, 
but its continuance ; for our feniibility is 
piore eafily and more powerfully afFe<aed 
by weak but repeated impreffions, than by 
a violent, but momentary, impulfe. The 
power of habit is univ^rlal over every fen- 
fible being. As it is by that we learn to 
fpeak, to walk,, and to fatisfy our neceffi- 
ties, fo the ideas of morality are ftamped 
Qn our minds by repeated impreffions. 
The death of a criminal is a terrible but 
momentary fpeftacle, and therefore a lefs 
efficacious method of deterring others, 
than the continued example of a man de- 
prived of his liberty, condemned, as a 

bcaft 
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bcaft of bupthen, to repair, by his labour, 
the injury he has done to fociety. Ifl 
commit fucb a crimes fays the fpeftator . to 
himfelif, IJhall be reduced to that miferdble 
condition for the reft of my life. A much 
more powerful preventive than the fear of 
death, which men always behold in diftant 
obfcurity. 

The terrors of death make fo flight 
in impreffion, that it has not force 
enough to withftand the forgetfulnefs na* 
tural to mankind, even in the moft eflential 
things; efpecially when afliiled by the 
paflions. Violent impreffions furprize us, 
but their effedt is momentary ; they are fit 
to produce thoie revolutions which in-*^ 
jftantly transform a common man into a 
Lacedemonian or aPerfian; but in a free 
and quiet government they ought t6 be 
rather frequent than ftrong. 

TrtE execution of a criminal is, to the 
multitude, a fpedlaclc, which in fome 
excites compaffion mixed with indig- 
nation ♦ Thefc fentimcnts occupy the 

mind 
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mind tinich more than that falutary ttvtor 
which the laws endeavour to infpif e ; bu<? 
in the contemplation of coniinned fuflfer^ 
ing, terror is the only, of at Icall the prc^ 
dominant fenfation. The fevcrity of ^ 
puniihmeht fhould be juft fiifficient to ex- 
cite companion in the fpe£tators, as it is 
intended inor^ for them than for the 
priminalt 

. A PUNipHMENT, to be juft, fhould 
have only that degree of feverity which is 
fufiicient to deter others. Now there is 
no man, who upon the leaft refledlion, 
would put in competition the total and 
perpetual lofs of his liberty, with the 
gfeateft advantages he could poflSibly ob- 
tain in confequence of a crime. Perpe- 
tual ilavery, then, has in it all that isne- 
peifary to deter the moil hardened and 
determined, as much as the punifhment 
of death. I fay it has more. There arc 
many who can look upon death with in- 
trepidity and firranefs; fome through 
fanaticifm, and others through vanity, 
V^hich attends us even to the grave ; others 

from 
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from a defperate rcfolution, either to get 
rid of their mifcry, or ceafe to live : but 
£maticiixn and vanity forfake the criminal 
in fiavery, in chains and fetters, in an 
iron cage ; and defpair feems rather the 
. beginning than the end of their mifery. 
The mind, by coUeding itfelf and uniting 
all its force, can, for a moment repel 
aflailing grief; but its moft vigorous ef- 
forts are infufficient to refill perpetual 
wretchednefs. 

In all nations, where death is ufed as 
apuniihment, every example fuppoies a 
new crime committed. Whereas in per- 
petual ilavery, evbry criminal affords a 
frequent and lafting example ; and if it be 
neceiTary that men ihould often be wit- 
nefies of the povrer of the laws, criminals 
ihould often be put to death ; but this 
fuppofes a frequency of crimes ; and from 
hence this puniihment will ceafe to have 
its effed, fo that it mufl be ufeful an4 
ufelefs at the £une time. 

I SBAi^l. 
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I SHALL be told, that perpetual flaverf 
is as painful a punifhment as death, and 
therefore as cruel. I anfwer, that if all 
the miferable moments in the life of a 
flave were colleded into one point, it 
would be a more cruel punifhment than 
any other ; but thefe are fcattered through 
his whole life, whilil the pain of death 
exerts all its force in a moment. There 

r 

is alfo another advantage in the pnm{h^ 
ment of flavery, which is« thftt it is more 
terrible to the fpe<aator thafi to the fuf* 
ferer himfelf ; for the fpeitator cpniiders 
the fum of all his wretched moments, 
whilft the fufferer, by thfe fnifery of the 
prefent, is prevented from thinking of the 
future. All evils are increafed, by the 
imagination, and the fufferer. finds re^ 
fources and confolations, of which the 
fpeAators are ignorant i who judge by 
their own fenfibility of what paffes in a 
mind, by habit grown callous to mif- 
fortune. 

Let us, for a moment, attend to the 
reafoning of a robber or affaflin, who is 

deterred 
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tleterred frc»n violating the laiws by tli(t 

gibbet or the wheel. I am fenfiblej that 

£Qt develop the ientiments Jof one's owii 

* hcttt, is an art. which education otily cail 

teach ? but although a villaiit may not b* 

able to give a clear account of his prin^ 

ciplesy they neverthelefs influence his 

condxxdL. He reafons thus* ^^ What are 

^* thefe laws, that I am bound to refpeft, 

>f which make (k> great a difference be-» 

•^* tween me and the rich man? He re* 

^« fufcsj mt the farthing I a/k of him^ and 

«* excufes himfelf by bidding me havej 

** rccourfe to labour, with which he i^ 

^< unacquainted • Who made thefe laws? 

^* The rich and the great, who hever 

t?^ deigned to vifit the miferable hut of the 

^* poor; who have lieverfecn him divid- 

** ing a piece of mouldy bread, amidfl the 

^* cries of his famifhed children and the 

^' tears of his wife. Let us break thofe 

'^ ties, fatal to the greafcft part of man- 

*' kind, and only ufcful to a few indolent 

^^ tyrants. Let us attack injuftice at its 

^* fource. I will return to my natural 

^< ftate of independance. lihall live free 

"and 
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f * * and happy on the fruits of my courage 
♦* and induftry* A day of pain and re^ 
peatance may comie, but it will b^ 
fhortj. and for an hour of grief I fhaU 
** enjoy years of pleafure and liberty^ 
*^ King of a fmall number^ as determined 
^* as myfelf, I will corre<5t the miftakea 
*' of fortune J and I ihall fee tho^ tyrant* 
^* grow pale and tremble at the fight of 
l*Jbim, whom,, with infulting pridc^ they 
^^ would not fuifer to rank mt^h their 
•« dogs and horff s»" 

Rel^igion then prefent$ itfelf to thd 
mind of this Uwlpfs villain, and promifing 
hjifi^ almpil a ^rtainty of eternal hapfH^ 
nf is upon the eafy tenuis- of repentance^ 
fontributes much to le/Ten the horror of 
the laft fceij^:pf the tragedy. 

But hewhoforefees, that he muft pafs 
a great number of years, even his whole 
life, in paia and flfivery ; a flave to thofc 
laws by which he was prote^ed > in fight 
q[ his fellow citizens, with whom he lives 

in freedom and fociety; makes an ufeful 

comparifon 
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comparifon between thoic evils; the 
uncertainty of his fUccefs/ and the (hOrt- 
nefs of the time in which he fliall enjoy- 
the fruits of his tranfgreffion. The ex- 
ample of thofe wretches continually before 
his eyes, makes a much greater impreffion 
on him than a punifliment, which, inftead 
of correAing, makes him niore obdurate^ 

The punifhment of death is pernicious 
to £>cfety, from the example of barbarity 
it affords. If the paffions, or the neceffity 
of war, have taught men to fhed the blood 
of their fellow-creatures, the laws, which 
are intended to moderate the ferocity of 
mankind, fhould not iiicreafe it by exam-^ 
pies of barbarity, the mord liorrible, - ^s 
this punifhment is ufually attended with 
formal pageantry. Is it not ^ abfurd, that 
the laws, which deleft and punifh homi- 
cide, fhould, in order to prevent murder^ 
publicly commit murder themfelves ? What 
are the true and moft ufeful kws ? Thofe 
compafts and conditions which all would 
propofe and obfcrve, in thofe moments 
when private intereft is filent, or com- 
bined 
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Ikad with that of the ^bUc- What aro 
At nalasraft fSintimtntB of e:very perfoH 
concetniDg' thi^ poniDiment of death ? Wtt 
tnay read them in the contempt and in** 
AigmttioA with which etery one looks on 
tlfft e<e6Uti6ncr, who is nevcrthelefs an 
fiftftocftlir e>tefe\itor Of the public will ; i 
^(yo^cki^n, ^ho cjontributes to tht ad- 
vi^ntageoffocietyi the inftrumeht of the 
general' fecurity withiOf as good foldiersr 
9^ without. What then is thtf origin of 
fhh contfradidtioh ? Why is this fentimerit 
of mahkind ihddible, to the fcahdal of 
reafonMt ii> <hat in' a fecret corner of thi 
tnind, lA which the original impreffions 
of hartufe are ftill preferved, men difcovef 
a fentiment which tells them, that thei^ 
lives^ are not lawfully in the power of any 
one, but of that neceffity only, which 
t^ith its iron fcepter rules the univerfe, 

4 

What muft men think, when they fee 
\^ife magiftrates and grave minifters of 
juftlce; with indifference and tranqxiility, 
dragging a criminal to death, and whilft 
a wretch trembles with agony, cxpe<aing 

I Ue 
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the fatal ftrokc, the judge, who has con- 
demned him, witk the coldefk infenfibi- 
lity, .and perhaps with no fmall gratifica^ 
tion . from the exertion of his authority, 
quits his tribunal to enjoy the comforts 
and pleafures of life I They will fay, 
f ^ Ah ! thofe cruel formalities of juftice arc 
f* a cloak, to tyranny, they, are a fepret 
^/ language,afol€mn veil, intended tocon- 
«• ceal the fword ^>y which we are facri- 
^* ficed to the infatiable idol of defpotilm* 
^* Murder, which they would reprefent 
*^ to us ^as an horrible crime, we fee 
** pradtifcd by them without repugnance, 
*^ .or remorce. Let us follow their ex- 
** ample. A violent death appeared ter- 
^' rijble in their defcriptions, but we fee 
'* that . it is the affair of a moment. It 
*V:will be ftill lefs terrible to him, who 
** ;iot expeding it, efcapes almoft all the 
'^ pain/* Such is the fatal, though ab- 
furd rcafoning of men who are difpofed 
to commit crimes ; on whom, the abufe 
of religion has more influence ' than 
religion itfelf. 
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'- I)? it-be objeded, that'almoft all na-. 
t4ons ih all ages have'punifted cerfein' 
crimes with death, I -anfw^r,- that ^ thts- ^ 
force of thefe examples ' vahiflies, when 
oppofed t6 truth,, againft which prefcrip--^ 
tion is urged in vain. The hiftory • of ■ 
mankindis )an iwmenfe fea 6f ' errors, in i 
which a few bbfcute truths may here and- 
there be found J 



• it 



- But hitman "facrifices have alfo beeti 
common iri/ahnoft all nations. ; That 
Iqmp focietics.' only, either few. in hum-t 
her, or for a very ft^ort time, .abftained. 
from the punifhment of death, is rather 
favourable' to my argument, for fuch'is 
the fate of great truths, that their du- 
ration is only as a flafh of lightning in; 
the long and dark night of error. The. 
happy time is ,not yet arrived, when 
truth, as falfhood has been hitherto, (hall 
be the portion of the greateft number. 

I AM fenfible that the voice of one 
philofopher is too weak to b^ heard 
anjidft the clamours of a multitude, blind- 

l2 . ly 
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ly iafluenced by ca(lom ; but, ttkf re ^ i 
fixoU number of fages» (pattered on tib<» 
facft of the earthy who wiU echo ^ 9HS> 
From the bottom of tbeif hoarts i and x£ 
thefe trui^ ihould, haply foroe their wc^ 
to the thrones of pri|K:9$» be ift knonKft 
to them, that tbey come attendied vtkdt 
the fecr^ wiihes oC all mankind ; and tell 
the fovereign who deigns them agracicma 
reception, that his fame ihall outfhine 
the glory of conquerors^ and that equi- 
table pofterity will exalt hia peaceful 
^Qphin aboTe thoie of a Titas^ an An^ 
tlcininus or a Trajan* 

How happy were mankind> if laws 
were now to be firft §6rmed ; now that we 
lee on the thrones of Europe, benevolent 
fiionarchs^ friends to the virtues of peace^ 
to the arts and fciences, fathers of their 
people, though crown'd yet citizens; 
the increafe of whoie authority augments 
the happinefs of their fubjedts, by deftroy- 
ing that intermediate deipotifm, which 
intercepts the prayers of the people, to 

the 
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the ithrone. If thtfe humaiie princes have 
rdiSefed the old kw^ to fubfift, it is doubt<- 

Ihts, becaufe they ire detered by the 
humberlefs pbftacks, which oppofe the 
tubverfion of errors eftablifhed by the 
ikndioii of ■ many agesi and therefore 
<tvery wife citizen will wllh for the 'm* 
treafe of their authority. 

C H A P. XXIX, 

Of Imprifonment. 

That a mggiftrate, the executor of 
tlie laws, fhould have a power to impri- 
fon a citizen^- to deprive the man he hates 
of his liberty upon frivolous pretences, 
and to leave his friend unpuniflied, not- 
withftanding the ftrongeft proofs of his 
Ijuitt/ is an errOr, as common, as it i^ 
contrary to the end of fockty, which is 
|)erfonal fecurity. 

Imprifonment is a punifhment, which 
differs from all others in this particular, 

I 3 that 
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that it nccelferily. ^recedqs cpnvidlioDj 
tut this difference does not 4eftr.oy a cir-^ 
cupifla?nce, w.hich^ is eflemial, and • com*^ 
ition to it with all other punifhments, 
yix. that it fhould never be 4nfli6t:?d| but 
when ordained by the* Jaw.-. The law 
fhouid therefore determine, the crime, the 
prefumption, and the evidence; fufficicnt 
to fubje<5t the acCufed to imprifonment 
and examination. Public report, his 
flight, his* extrajudicial cohfeffion, that 
of an accomplice, menaces, and his con- 
ftant enmity with the perfon injured,i 
.the circumftan^es of . the crinie^ , and 
fuch other evidence, may be fufiicient to 
juftify the imprifonment of a citizen. But 
the nature of this, evidence fhouid be.de- 
lermined by the laws,, and not by the 
magiftrates, whofi; decrees are always 
contrary to political liberty,' when they 
are not particular applications of a gene- 
ral maxim * of tlie public code. When 
punifhments become lefs fevere, and pri- 
fpi)S, lefs horribje 5 when compaflion and 
humanity {hall penetrate the iron gatej 
pf 4ungeons^ and diyecl the obdurate and 

in- 
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.inexorable tniniilers of juftice, the laws 
may then be fatisfied with weaker' evi- 
dence for imprifonment. 

I A perfon accufed, imprifoned, tried 
and acquitted^ ought not to be branded 
.with any degree of infamy. Among the 
Romans, we fee that many, accufed of 
very great crimes and afterwards 'de- 
clared innocent, were refped:ed by the 
people and honoured with employments 
in the ftate. But why is the fate of an 
innocent perfon fo different in this age I 
It is, becaufc the prefent fyftem of 
penal laws prefents to our minds an 
idea 6f power rather than of juftice. It 
is, becaufe the ztcjifcd and convid:ed are 
thrown inciifcriminately into the fame 
prifon ; becaufe imprifonment is rather 
a punifhment, than a means of fecuring 
the perfon of the acctifed ; and becaufe 
the interior powier, which defends the 
laws, and the exterior, which defends the 
throne and kingdoms are feparate, when 
they fliould be united. Ifthefirft were 
(under the common authority of the laws) 

I 4 com 
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cotnLmed .with tlie right gf judif^gf te| 
act however ipiinediately ddpendiaait )oi| 
the inagiftrat:e» the popip t|idt tttte^dg a 
military corps^ would take off the infamy j 
which^ like all popular opini0ti5| U lAore 
attached |o the manner apd foFm> tka^ 
to the thing it(elf ; as may be ftcfi In mi*? 
litary imprifonment, which, in the com« 
|3ion opi|iion» is not {q difj^rac^ful 2Si 
the civile But the |)afbarity and ferocity 
of ouj ^nceftors, the hunters of the 
north, ftill fubfift among the people, it\ 
pur puftoms and our laws, which are 
always feveral ages behind the g<l^a| re* 
fincments of a nation. 

» 

CHAP. XXX. 

Of Profecutian and Frefcri^tm^ 

The proofs of the crime being obtain^ 
ed, and the certainty of it determined, it 
is neceflkry to allow the criminal, time 
and means for his juftification ; but a 
time fo fhort^ as not to diminifli that 
promptitude of puniihment> which, a| 

we 



have fliewn, is one of the moft power* 
TM^fi K^ «he tim«, but the 'force ^^ 064 



Jtaioh Win Valfiffi, if we confidir «h<^ 
fhe'4?^e^8'of th? Icfiflatic^. 

• ♦ 

Ttt« ^ine lor Inquirylirid for juftiifici* 
tkm fliould be fixed by tHe law^, aiitl 
liot by %ne juflge^ who, ifi that, cafe, 
Would beconxe Ifeglflafor, With fegar4 
^ atrocious crimes, which aire long re-- 
liiemberedi whien ihey are once proved, 
if the criminal have' fled, no time ihOtil4 
be allowed s but in lefs coniiderable and 
inore obfciire crimes, a time fhould be 
fixed, after which the delinquent fhould 
be no longer uncertain of his fate. Fof 
fn die latter cafe, the length of time, in 
^hich the crime is almoft forgotten^j 
prevents the example of impunity, an4 
?tHow» the crtininal to amend, and bc^ 
ippme ^ better mcipber of fociety . 
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• .General principles will here.be fuf-* 
£cient, it being impofUbk to &x precisely 
jhe limits of time for any given legiila*- 
tion, or for.any focicty in ^any particular 
circumflance. I (hall only add^ that in 
a nation willing to prove^ the utili^ of 
moderate punifhment, laws» which, ac- 
cording -to the nature of the crime, in- 
creafe or diminifli the time of enquiry 
and jufliiicatioh, coniidering the impri« 
fonnient or the voluntary exile of the 
criminal as a part of the puQifhment, will 
form an eafy divifion of a fmall. number of 
mild punifhments for a great number of 
crimes, 

- But, it muft be obferved, the time 

• « 

for inquiry and juftification fhould. not 
increafc in direft proportion to the atro- 
cioufnefs of crimes ; for the .probability 
of fuch crimes having been committ^, is 
inverfely as their atrocioufnefs, - There- 
fore the time for inquiry, ought in fome 
cafes to be diminifhed, and that for jufti- 
ficatioij increafed, G? vice verfa. This 

may 
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xnay appear to coptradifl: what Lhave faid 
aBove, namely, that equal punifhments 
may be decreed for unequal crimes, by 
confidering the time allowed the crimi- 
nal, or the prifon'as a punilhment. 

* • 

In order to explain this idea, I Ihall 
divide crimes into two clafles. The iirll 
comprehends homicide, and all greater 
crimes; the fecond, crimes of an in- 
ferior degree. This diftinftion is founds 
ed in human nature. The prefervation 
of life is a natural right ; the preferva- 
tion of property is a right of fociety. The 
motives that induce ipen to fliakex>fF the 
natural fentiment of com'paflion, which 
muft be deftroyed .before great, crimes 
can be committed, are n^uch lefs in num- 
ber than thofe, by which from the natural 
defire of being happy, they are inftigated 
to violate a right, which is not founded 
in the heart of man, but is the work of 
fociety. The different degrees of proba-^ 
bility in thefe two claffes, requires that 
they fhould be regulated on different prin- 
ciples. In the greateft crimes, as they 

are 
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iitc Icfs Tfcqueiit, and the probabflity o( 
'the innocence of the accufed being glreater, 
the 'time allowed him for his juftification 
ihould be greater, and the time of inquiry 
lefs* For by haftening the definitive fen^ 
tence, the flattering hopes of impunity 
are deftroyed^ which are more dangerous, 
as the crime is ttiorc atrocious. On the 
contrary, in Crifties of lefs importance, 
the probability of the innocence being 
lefs, the time of inquiry jdtiould be greater, 
and that of juftification lefs, as impunity 
is not fo dangerous. 

But this divifion of crimes info twa 
clafles (hould not be admitted, if the 
cxmfequcnc?8 of impunity were in pro- 
portion to the probability of the crime. 
It fhould be confidered, that a pdffon ac* 
cufed, whofe guilt or innocence is not 
determined for want of proofs, may be' 
again imprifoned for the fame crime, and 
be fubjed to a new trial, if frefh evidence 
grifesi within the tithe fixed, 

Thi» 
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* Tiris i&in. my opiftio* the beft methodfe 
«f*proWdin§, at th« £i»ie time* for the 
fecttfity and liberty o^ llie iiibje^ witk-* 
out favouring one at the cxpence of the 
olheir;. whiicrli may eaftly happen^ fince 
both thefe bleffings, the inalienable aii4 
aq«4 patrifiiony of every citi^z^n^, are liar* 
blfi to be invaded^ die one by open ot 
dt%ui&d dd^otifm^y and the other hf 
tufiMku€iii» and popular anarthy. 

V 

CHAP. XXXL 

Cf Crimes of di^ciilt Freqf: 

With the foregoing principles in 
itiew* k will appear aflomihing, tha^ 

reafbn hardly ever prelided at the forma- 
tion of the laws of nations; that the 
weakeft and moil equivocal evidence, and 
even corijedures have been thought fuiii- 
cient proof for crimes the moft atrocious, 
(and therefore moft improbable) the moil 
obiqure, and chimerical; as if it wer^ 
the intereft of the laws and the judge not 
to inquire into the truth, but to prove 

the 
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the crime ; as if there were not a grc^dct 
riik of condemning an innocent perfony 
when the probability of his guilt is lefs. : 

The generality of men want that vi-» 
gour of mincl» and xefolutian -.which are 
as neceflary for great crimes, as for great 
virtues, and which at. the fame time pro- 
duce both the one. and the other. in thofe 
nations, which are fupported by the adli- 
vity of their government, and a paffion 
for the public good. ^ . For in thofe which 
fubfift by their greatnefs or power, or by 
the goodnefs of their laws, the paffions 
being in a weaker degree, feem calcula- 
ted rather • to maintain than to improve 
the .form of government. This naturally 
leads us to an important conclufion, viz. 
that great .crimes do not always produce 
the deftruftion of a nation. 

« 
There are fome cfiples, which, 
though frequent in fociety, are of difHi- 
cult proof, a circumftance admitted,, as 
equal to the probability of the innocence 
of the accufed. But as^ the frequency of 

' thefc 
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^efe crimes is not owing to their impu- 
nity, fo much as to other taufes, the 
daffger of their puffing unpurii/hed -is - of- 
kfs importance^ and therefore the time 
of examination, anid prescription may ber 
equally diminiflied; Thefc principles are 
different from- thofe comjnonly teceived 1 
for it is in crimes, which are proved with 
the greateft difficulty, fuch as adultery, 
and fodoniy^ that prefumptions^ half 
proofs, .&p* arq admitted i as if a man. 
could be half innocent, and h^lf guilty; 
that is half puniihable and half abfolva-* 
ble. J .It : is in thefe cafes that jtortiire 
ihoulbd exercifc its cruel power on the 
perfon of the ipicQufed^ the witnefles, and 
even his whole family, as, with unfeeling 
indiiference, fome , Giviliaris have taught, 
who pretend to dictate laws to nations* 

Ad u L T E R y . is a . crime, which, politi- 
cally xon^dered, owes its exiftence to two 
caiifes, viz. pernicious laws, and the 
powerful attraction between the fexes. 
^his attradion is iimilar in many circum*- 
ilances to gravity, the fpring of motion in 

the 
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thA miH%h^ ^k« thisK il is: 4iMP^i4)!<l4 
%X di^s^frf <>ft9 Fogvl^tes the mo^uofa^ 
«C> tiie l)!Q4y« d^ olbief ef *« foul* $.« 
^7, d«iir lA <>ae r^f^^St j t^ Ibrqe. q| 

«<ifttcl4$ itif^ Qpfk^^ iti tj^ 9th4r K^tfawt 

If I werd fpealeing. tcr njttions guiikid 
anJb^' by thtt Israid^ o£ raaiare^ ^ I woixl4 
teir t^em^* ihat dien is. ia confildddifaio 
clifieffesice lictwcen ai&ha|t and iHoibdi 
crimw. Adukei^ pixx€teds from an ab 
o^tluo nece^ty, wkieb k ccmftaxit' aad 
unkorial iit hamao^ nacuMf a necefihf 
fu&teribr ta the fom^tioa of ibcie^y and 
indeed^ the foundei: of focittlji it£el£i 
whovas^ aU other crunies tend to the dc» 
ftruftion of focicty, and arifc from -mo- 
mentary palEons^ and not fromanalteral 
neceffity. It is the opmipn of thoib, who 
have fbidi^d hiftory and mankinds doat 
this neceffity is conftantiy in the larar de« 
free in the iame climate* if &is be tmdi^ 

ufctefit 
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oifelefs, or rather pernicious muft all laws 
and cuftoms be, which tend to diminifh 
the fum total of the efFefts of this paflion . 
Such laws would only burden one part of 
fociety with the additional neceffities of 
the other ; but, on the contrary, wife are 
the laws, which, following the natural 
courfe of the river, divide the ftream into 
a number df equal branches, preventing, 
thus both ilerility and inundation. 

Conjugal fidelity is always greater in 
proportion as marriages are more nume- 
rous, and kfs difficult. But when the 
intereft or pride of families, or paternal 
authority, not the inclination of the par- 
tics, unite the fexes, gallantry foon 
breaks the flender ties, in fpite of 
common moralifts, who exclaim againft 
the efFeft, whilft they pardon the caufe. 
But thefe refledtions are ufelefs to thofe, 
who, living in the true religion, aft 
from fublimer motives, which corred: 
the eternal laws of nature. 

Iv. Thr 



* 

The ^Oi of ftdwUfry i^ 4 ^me fo ia^ 

flantancouSi fp myft^rious, and fp cqq^ 
Geai«d by th? veil whU^h th? Jayir* thcmr 

felves have woyen jf 4 veil oeccfliry vx^^d^ 
but fo tranfp^rent, as to heighten rat^fp 
than conceal th? phariQs pf the ol^p^ 1 the 
oppprtunities ar^fo frequents andthcdaar 
gerof difcovcTyfpei^fily avoided, thatit were 
much eaiier for the laws to prevent dua 
crime, than to punifli it when committed. 

To every crime, which, from its nari 
ture, rouft frequently remain unpunished, 
the punifhment is an incentive Such is 
the nature of the hums^n mind, that dif-? 
ficulties, if not infurmountable, nor too 
great for our na^tural indolence, embellifl^ 
the objed, and fpur us on to the purfutt^ 
They are fo many barriers that confine the 
in;iagination to the objed:, and oblige us 
to confider it in every point of view. In 
this agitation) the mind naturally incline^ 
and fixes itfelf to the mpft agreeable 
part, ftudioufly avoiding every idea that 
might create difguft. 

The 
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The crime of fodcwiy, £0 feverely pu- 
nifhed by the laws> and for the prc)of of 
Xfrhkh are employed tortures, ^hkh often 
triumph over innocence itfelf, has it$ 
fource much lefs in the paflions of man 
in a free and independant ftate, than in 
fociety and a flave* It is much lefs the 
efFe<% of a fatiety in pleafures, than of that 
education, which, in order to make men 
ufefial to others, begins by making them 
ufelefs to themfelves. In thofe public fe- 
minaries, where ardent youth are care- 
fully excluded from all commerce with 
the other fex, as the vigour of nature 
blooms, it is confumed in a manner not 
only uielefs to mankind, but which acce<» 
grates the approach of old age» 

The murder of baftard-children is, ii^ 
like manner, the efFeft of a cruel dilem- 
ma, in which a woman finds herfelf who 
has been feduced through weaknefs, or 
overcome by force* The alternative is, 
either her own infemy, or the death of a 
hw^^p who IB incapable of feeling the lofs 

Kz of 
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of life. How can fhe avoid preferring the 
laft to. the inevitable ihifery of herfclf and 
her unhappy infant ? The beft method of 
preventing this crime, would be effectually 
to protedl the weak woman from that ty- 
ranny, which exaggerates all vices that 
cannot be concealed under the cloak of 
virtue. 

« 

I DO not pretend to leflen that juft ab- 
horrence which thefe crimes d?f?rye, but 
to difcover the fources from whence they 
fpring ; and I think I may draw the fol- 
lowing conclufion : That the putfijhment 
of a crime cannot bejujiy (that is necefary) 
if the laws have not endeavoured to ^pr event 
that crime by the beji means which times 
and circumjiances would allow. 

C H A P. XXXII. 

Of Suicide, 

Suicide is a crime, which feems 
not to admit of puniihment, properly 
fpeaking ; for it cannot be infli(Sted but on 

the 
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the innocent, or upon ^n - infenfible dead- 
body. In the firff cafe> it is unjuft and 
tyrannical, for political liberty fiippoles" 
all punifhments entirely perfonal i in the 
fecond, it has the fame efFedt, by way of 
example, as the^fcourginga'ftatue/ JVlan- 
kind love life too well; the objeds that 
furround them; the feducing phan- 
tom of pleafure and hope, that fweeteft 
error of mortals, which makes men fwal- 
low fuch large draughts of evil, mingled 
with a very few drops of good, allure 
them too ftrongly, to apprehend that this 
crime will ever be common from its un- 
avoidable impunity. The laws are obeyed 
through feat of punifhment, but death 
deftroys all fenfibility. What motive 
then can reftrain the defperate hand of 
fuicide? 

He who kills himfclf does a lefs injury 
to focicty, than he who quits his country 
for ever ; for the other leaves his property 
behind him, but this carries with hini at 
leaft a part of his fubftance. Befides, as 
the flrength of a fociety confifts in the 

K 3 number 
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number of citizens, he who quits one ntt* 
tion to reiide in another, becomes 3 dou-« 
ble lois. This then is the queftions 
whetKet it be advantageous to fociety^ 
thaV its members (tioulj^cfiloy the unli^ 
mit^d privilege of migration ? -, [} 

Every law^hat is not arnigd with 
force, or which, from circimiftances, muft 
be ineffedual, ihould not be promulgated^ 
Opinion, which reigns over the minds of 
men, obeys the flow and indired impref* 
iions of the legiflator, but refifts them 
when violently and dire'dly applied ) and 
ufelefs laws communicate their infigni^ 
ficance to the mofl: falutary, which are 
regarded more as obflacles to be furmount* 
ed, than as fafeguards of the public good. 
But further, our perceptions being limit* 
ed, by inforcing the x)bfervance of laws 
which arc evidently ufelefs, we deftrojr 
the influence of the mofl: falutary. 

From this principle,, a wife difpenfer 
of public happinefs may draw fome uieful 
confequences, the explanation^ of whicl^ 

would 
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Would carry me too far from my fubjeft, 
^hich is to prote the inutility of making 
the nitiofii a prifoii. Such a law is vain, 
bfcc^iife unkfs inaccifcffible rocks, or im- 
}>a{f^ble feas, divide the country from all 
Dihers, how Will it be poffible to fecurd 
fevcry point of the circumference, or how 
win you gu^fd the guafds themfelves? 
Befide$> this crime once committed, can- 
ttot be pfunifhed ; and to punifh it before- . v - • ^4 , 
hand, would be to punifh the intentioii p "^ 

knd not th6 aftiofi; the" will, which is \\ . . -/ 
6rttirfely out of the power of human laws. 
To punifh the abfent by confifcating hii 
:e<£ts, befideS the facility of coUufion, 
!5?toch would inevitably be the cafe, and 
|fit|ph, without tyranny, could ♦1191 bi 
j^ jpreuented, would put a ftop to all com- 
' P^ce with other nations. To punifh the 

criminal when .he returns, wfe-dKl be. to 

« ■ ■ • ». • 

prevent /him from repairing the evil he 
had already done to fociety, by making 
his ibfence perpetual. Befides any pro- 
hibitipn would increafe the delire of re- 
tttoiring, \ind would infallibly prevent 
grangers from fettling in the country. 

. K4 What 
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What muft we think of a government 
which has no means^ but fear> to keep 
its fubjedls in their own country; to 
which, by the firft impreffions of their 
infancy, they are {o ftrongly attached. 
The moil certain method of keeping men 
at homie, is, to make them happy ; and 
it is the intereft of every ftate to turp the 
balance, not only of commerce, but of 
felicity in favour of its fubjedls. The 
pleafures of luxury are not the principal 
fources of this happiixefs; though, by 
preventing the too great accumulation of 
wealth in a few hands, they become a 
neceflary remedy againft the too great in- 
equality of individuals, which always in- 
creafes with the progrefs of fociety. 

When the populoufnefs of a country 
does not increafe in proportion to its ex- 
tent, luxury favours defpotifm, for where 
men arc moft difperfed, there is leaft in- 
duftry ; and where there is leaft induftry, 
the dcpendance of the poor upon the lux- 
ury of the rich is greateft, and the union 

of 
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pf the opprefled againft , the oppt-eflbrs is 
leaft to be feared. In fuch circurhftances, 
rich and powerful men more caiily com- 
mand diftindtion, refped and fervicc, by 
which they are raifed to a greater height 
above the poor ; for men are more inde« 
pendant the lefs they are obferved, and arc 
leaft obferved when moft numerous. On 
the contrary, when the number of people 
is too great in proportion to the extent of 
a country, luxury is a check to defpotifm^ 
bec-aufe it is a fpur to induftry, and be- 
caufe the labour of the poor affords fo 
many pleafures to. the rich, that they dif- 
regard the luxury of oftentation, which 
would remind the people of their depeiid- 
ance. Hence we fee, that in yaft and de- 
populated ftatcs, the lux.ury of oftenta- 
tion prevails over that of convenience; 
but in countries more populous, the lux- 
ury of convenience tends conftantly to 
diminifh the luxury of oftentation. 

The pleafures of luxury have this in- 
convenience, that though they employ a 
great number of hands, yet they are only 

enjoyed 
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enjoyed hf n fyyr, Whilil the teft^ Who did 
hot p^takft of thtih) feel the v/ant rtidH 
fcn&hljp on comparing tliftir ftate with 
that of othef s. Security and liberty^ re^ 
ftrained by the kw<> are thebafis oifbap^ 
pilieis^ and when attended by thefd^ th« 
pleafures of hixtrry fatour pdpulaci6ff| 
without which ihey become the inftni-' 
nlents of tyranny ^ As tlife moft noble and 
generoua animals fly to folitudd and ina^^ 
ceffible defertd, and abandon the fef-tila 
pladns to man^ their greateft enemy > fd 
iHen rejedt pleafure itfelf^ when offered 
by the hand of tyranny^. 

But to return. If it be demoriilrated, 
that the laws which imprifon men in Iheit 
own country are vain andunjufl:^ it will 
be equally true of thofe which puniih 
fuicide> for that can only be puniibed af- 
ter death, which is in the power of God 
alone ; but it is no crime, with regard to 
man, becaufe the punifhment falls on an 
innocent family. If it be objected, that 
the confideration of fuch a puaifhment 
may prevent the crime; I anfwe^, that 

he 



i 



Crimes and PuNisHiiENts^ 13^ 
he who cart calmly renounce the pkafurc 
of cxiftence } who is fo weary of life, as 
to brave the idea of eternal mifery, will 
never be influenced by the more diflant^ 
and lefs powerful coniiderations of familjf 
and children^ 

CHAP. XXXIIL 

Of Smuggling. 

SMudGLiNG is a real offence agaiiuH 
the fovereign and the nation; but tho 
puniihment ihould not brand the offendei^ 
with infamy, becaufe this crime is not 
infamous in the public opinion* By in-^ 
flirting infamous punifliments, for crimet 
that are not reputed fo, we deftroy that 
idea where it may be ufefuL If the fame 
punifliment be decreed for killing a phea« 
fant as for killing a man, or for forgery, 
all difference between thofe crimes will 
Ihortly vanifti. It is thus that moral fen- 
timents arc deftroycd in the heart of man ; 
ientiments, the work of many ag^s and 
of much bloodfhed ; fentiments^ that are 

f0 
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fo flowly, and with fo much difficulty 
produced, and for the eftabliihment of 
which fuch fublime motives, and fuch 
an apparatus of ceremonies were thought 
neceflary. 

This crime is owing to the laws them- 
felves; for the higher the duties, the 
greater is the advantage, and, confequent- 
ly, the temptation ; which temptation is 
jncreafed by the facility of perpetration, 
when the circumference that is guarded is 
of great extent, and the merchandife pro- 
hibited is fmall in bulk. The feizure and 
lofs of the goods attempted to be fmiiggled, 
together with thofe that are found along 
with them, is juft; but it would be better 
to leffen the duty, becaufe men rifque 
only in proportion to the advantage 
cxpeded. 

* * « 

This crime being a theft of what be* 
longs to the prince, and, confequently, 
fo the nation, why is it not attended with 
infamy ? I anfwer, that crimes, which 
men confider as produdlive of no bad con- 

fequences 
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iequences to themfelves, do not . intercft 
them fufiicicntly to excite their indigna- 
tion. The generality of mankind, upon 
whom remote confequences make no im- 
preflion, do not fee the evil that may re- 
fult from the pradtice of fmugglihg, efpe- 
cially if they reap from it any prdfent ad- 
vantage. They only perceive the lofs fuf- 
tained by the prince. They are not then 
interefted in refufing their efteem to the 
fmuggler, as to one who has committed 
a theft or a forgery, or other crimes, by 
which they themfelves may fuffer ; from 
this evident' principle, that a fenfible be- 
ing only -interefts himfelf in thofe evils,, 
with which he is acquainted. 

Shall this crime then, committed by 
one who has nothing to lofe, go unpu- 
niftied ? No. There are certain fpecies 
of fmuggling, which fo particularly afFe<a 
the revenue, a part of government fo ef- 
fential, and managed with fa much diffi- 
culty, that they deferve imprifonment, or 
even flavery ; but yet of fuch sunature as 
to be proportioned to the crimcr For ex- 
ample. 
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ganple, it would be highly onjuft that t 
juggler of tpbacco ihould fuffer thd 
$une punifhment with a r6bber> or aifaf-^ 
fin ; bi^t it would b^ moft conformable ta 
the nature of the offence^ thjit the pro^ 
duce of his labour ihould be applied to 
the ufe of the crown^ which be intended 
tp d^fraudt 

CHAP. XXXIV, 

Of Bankrupts^ 

Thb neeeffity of good faith in contrads, 
^nd the fupport of commeFce, oblige the 
legiflature to ieeure^ for the creditors, thf 
perfons of bankrupts. It is, however, ne- 
cefiary to diftrn^uifli between the fraudu-^ 
lent and the h<mef{ bankrupt. The frau-r 
dulent bankrupt ihould be pw^ifhed in the 
iame manner with him who adulteratesf 
the coin ; for to falfify a piece of coin, 
which is a pledge of the mutual obliga^ 
tions between citizens, is not a greater 
crime than to violate the obligations 
themfclvesv But the bankrupt who^ af- 
ter 
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fore proper judges, thaf »\\h^r \hp fr*ud| 
pr lofles of others, or misfortunes una-? 

yp»d*WB by huni^n prijdpBqe, havq ftript 
luQ) of his fub^^^i^PQ ; uppn what b^rba*!- 
fous preteapc is h^ thrown into prifon^ 
^d thus deprived of the only remaning 
good, the melanchply enjoyment of mere 
liberty ? Why is he ranked with crimi- 
Bals, and in defpair compelled to repent 
pf his honcfty? Copfcious of his; inno-r 
cence, he liyed eafy and happy under the 
protection of thofe laws, which, it is true^^ 
he violated, but pot intentionally. LawS;, 
dictated by the avariice pf the rich, and 
accepted by the poor, feduced by that 
uniyerfal and flattering hope which makes 
fnen believe, that all unlucky accident* 
are the lot of others, and the raoft fortur 
pate only their ihare. Mankind, when 
Influenced by the firft impreffiojQSj^ love 
cruel laws, although, being fubje<3: to 
them themfelves, it is the intereft of every 
perfon that they fhould be as mild as pofr 
^ble i but the fear of being inju^red is al- 

l?vay^ 
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ways more prevalent than the intention 

of injuring others, ^ 

But to return to the honeft bankrupt. 
Let his debt^ if you will^ not be confidered 
as cancelled^ 'till the paymentof the whole; 
let hiin be refufed the liberty of leaving 
the country without leave of his creditors, 
or of carrying into another nation that 
induftry, which, under a penalty, he fliould 
be obliged to employ for their benefit ; 
but what pretence can juftify the depriv- 
ing an^ innocent, though unfortunate man 
6f his liberty, without the leaft utility to 
his creditors ? * 



But fay they, the hardships of confine^ 
ment will induce him to difcover his 
fraudulent tranfaftions ; an event, that 
can hardly be fuppofed, after a rigorous 
examination of his condud and affairs. 
But if they are not difcovered, he will 
efcape unpunifhed. It is, I think, a 
maxim of government, that the impor- 
tance of the political inconveniences, ari- 
fing from the impunity of a crime, are 

diredly 
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direftly as the, injury to the publkk, and 
invtrftly as the difficulty of proof* 

It will be neceflary to diftinguifh fraud 
attended with aggravating circumftances 
from fimple frauds and that from per- 
fed: innocence. For the firft, let there be 
ordaii^ the fame punifhment as for 
forgery ^ for the fecond, a lefs punifh- 
ment but with the lofs of liberty; and if 
perfedlly honefl, let the bankrupt himfelf 
chufe the method of re*eftabli(hing himfelf 
and of fatisfying his creditors 5 or if he 
fliould appear not to have been ftridtly ho- 
neft, let that be determined by his credi- 
tors. But thefe diilin£tions (hould be fix-« 
ed by the laws, which alone are impartial, 
and not by the arbitrary and dangerous 
prudence of judges** 

L With 

* It may bfc alkdged that the iAtereft of commerce 
and property fhould be fecured ; but commerce and 
property are not the end of the ibcial compact, but 
the means of obtaining that end ; and to expofe all the 
members of fociety to cruel laws, to preferve them 
from evils, neceflarily occafioned by the infinite com- 
binations ^hich refult from the actual ftate of political 

focieties. 
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• ■ 

With what eafe might a fagaciou* Ic- 
giflator prevent the greateftpart of fraudu- 
lent bankruptcies, and remedy the mis- 
fortunes that befall the honeft ^d ittduf*- 
trious ! A publick regifter of all contrafts, 
with the liberty of confultiftg it allowed 
to every citizen ; a ptlblick fulid ^l^med 
by a contribution of the opulent merchants 
for the timely afliftance of unfortunate in- 
duftry, were eftablifhments that could pro-* 
duce no real inconveniences, and many ad- 
vantages • But unhappily, the rhdft fiiUple^ 
the eafieft, yet the wiftft hws, that wait 
only for thft nod of the legillator, to 4*^- 
fiife thrcJUgh nations, wealth, power, and 

felicity ; 

focieties, would be to make the end fubfervicnt to thfe 
Cleans^ a paralogifm in all fciences, and particularly in 
politicks. In the former editions of this work, I myfelf 
fell into this error, when I faid that the honeft bank- 
rupt {bould be kept in cuftody,as a pledge for his debts^ 
.or employed, as a flave, to work for his creditors. I 
am a(hamed of having adopted To cruel an opinion. I 
have been ^ccufed of impietyj I did not deferve it. I 
have been accufed of fedition ; I deferved it as little. 
•But I infulted all the rights of humanity, and was 
never reproached. 
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felicity ; laws, which would be regarded 
by future generations with eternal grati- 
tude, are either unknown, or rejected. 
A reftlefs, and trifling fpirit, the timid 
j^rudence of the ptefent mon^ent, a diftrull 
and a^i&on to the moft ufeful noveltie&i 
poflpRne minds of thofe who are im^ 
powered to regulate the adlions of bian« 
kind. 

CHAP, XXXV. 

• • • 

% 

Of SanSiuaries. 

Are fan<9:uaries jufl ? Is a convention 
between nations mutually to give up their 
crimiaals, ufeful ? 

In the whdk extent of a political ftate^ 
there fhould be no place independent 6f 
the laws. Their power fliould follow 
every fubjed, as the fhadow follows the 
body. Sanftuaries, and impunity differ 
only in degree, and as the effedt of punifh- 
ments depends more on their certainty, 
than their greatnefs, men are more ftrongly 

L a invited 
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invited to Crimes by fanduaries, than they 
are deterred by puniftiraent. Toincreafethe 
number of fandluarie^, is to ere<ft fo many 
little fbvereignties ; for, where the laws 
have no power, new bodies will be formed 
in oppofition to the publick goo^^nd a 
fpifiteftabliflied contrary tothatof tfffftatc. 
Hiftory informs us, that from the ufc of 
fanftuaries have arifem the greateft rcvo-^ 

Jutions in kingdoms, and in opinions. 

• •• . 

I- 

• 
Some have pretended that in whatever 
country a crinie, that is an aftion contrary 
to the laws of fociety, be committed, the 
criminal may be juftly pUniflied for it in 
any other ; as if the charadter of fubjedt 
were indelible, or fynoriymous with, or 
Worfe than that of flave; as if a man 
^rould live in one country, and be fubjedt 
to the laws of another, or be accountable 
for his* adlions to two Sovereigns, or two 
qodes of laws, often contradiftory. There 
are alfo who think, that an aft of cruelty 
(Committed, for example, at Conftantinoplc. 
may be puniihcd at Paris ; for this ab- 
ftr»iled reafon, that he who offends hu- 
manity 
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inanity, fliouldhave enemies in all man- 
^kind^ and be the objedt of univerfal exe- 
cration; as if judges were to be the knights 
errant of human nature in general, rather 
than guardians of* particular conventions 
between men. The place of punifliment 
can certainly be no other, than that where 
the crime was committed ; for the necef- 
fity of puhiihing an individual for the ge- 
neral good fubfifts there, and there only. 
A villain, if he l^as not broke through the 
conventions of a fociety, of which by my 
fuppofition he was jjot a member, may 
be feared, and by force baniflied and ex- 
cluded from that fociety j but ought not 
to be formally punilhed by the laws, 
which were only intended to maintain the 
Hbcial compadt, .and not to puniih the in^ 
triafick malignity of adlions. 

Whether it be ufeful that nations 
ihould mutually deliver up their criminals ? 
Altho the certainty of their being no part 
of the earth where crimes are not punifJx 
f d, x^zy be a means of preventing them, 
. . I Ml 
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I fhall not pretend to determine this 
queftion, until laws more confortoable to 
*the nceeffitics, and rights of humanity, 
and until milder punUhments, ^hd the 
abolition of the arbitrary power of opinion^ 
ihall afford fecurity to virtfle and inno- 
cence when opprefiSsd; and until tyranny 
ihall be coniii^ to thej^ainsof Aiia» 
tind Europeacknowledge the univerOd em*- 
pire of reafon, by which the intetiefts of 
fovereigns^ and fut^e<3:6, art beft united, 

C H A P* XXXVI. 

Of Reward^ for apprehending^ or kming 

Criminals. 

Let us npw inquire, whether it be 
advantageous to fociety, to fet a price ba 
the head of a criminal, and fo to make of 
every citizen an eaoecutioner. If the of- 
fender hath taken refuge in another ilate*^ 
jthc fovercign encourages his fubjedks to 
commit a crime, and to expofe them&lves 
to a juft punifbment s he. iniults that i»^ 
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tlon, and authori^ps the fubje<3:§ tp com- 
mit PR th?ir neighbours fimilar ufurpa-r 
tions. If the eFiminal ftill remain in 
hiis Qwn country* to fet a price iipon hii 
hegd, is the.ftroBgeft prpof pf the we^k-? 
nefs of the government. He who. has 
llrength to defend himfelf, will not pur- 

ph^f? tjie afliftupipe pf anpthpr. Befides - 

fufft 91^ e(li^ c§f)|0ui|48 ftU w? i4ea§ of 

}t^. the iBiA4 pf inan. At of^e tim^ 
Ifpaphpry 15 pwi^ifci by the Jaws, at 
?uiotHpr enpfiviiggfd. With 9ne hand th^ 
legiflator ftrefigfh^ije th^ tjps of |cinclre4, 
jm4 (rieadfliip, sjn^ with the qther, r©. 
wards the violation of both* Always in 
contradiction with himfelf, now he in- 
vites the ^fufpg^ing njipdfi of men to mu- 
tual confidence, and now he plants diftruft 

in every heart. To prevent one crime, 
he gives birth to a thoufand. Suc?h are 
the expedients pf weak nations, whofe 
laws are like temporary repairs to a totter- 
ing fabrick. On the contrary, as a nation 
becomes more enlightened, honefty an4 
mutual confidence become more neceflary, 

L 4 and 
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nd ape daily tending to unite with found 
policy. Artifice, cabal, and obfcure and 
indired aftions are more eafily difcovered^ 
and the intereft of the whole is better fe^ 
cured againfl the pafliQUS of the indivi-r 
dual. 

Even the times of ignorance, when 
private virtue was encouraged by publick 
morality, may^ afford inftruSion and ex- 
ample to more enlightened ages. Butlaws 
which reward treafon, excite clandeftinc 
war, and mutual diftruft, and oppofe that 
neceffary union of morality and policy, 
which is the foundation of happinefs, an4 

WJiiverfal peace, 

< 

r 

CHAP. XXXVUt 

Of Attempt Si Accomplices,^ 0n4Par4on^ 

» 

The Jaws dp not punifh the in^ejitionj 
peverthelefs, an attempt, yrhich mani-r 
fefts th? intention of committing a crime, 
^eferves a pvmifliment ; though lefs, per-r 
Ji^ps, than if the criniq ^ere actually per- 

pctrate4 
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petrated. The importance of preventing 
even attempts to commit a crime fuffi- 
ciently authorifes a punifhment ^ but, as 
there may be an interval of time between 
^the attempt and the execution, it is pro^ 
per to referve the greater punifhment for 
the aftual commiffion, that even after the 
attempt there may be a motive for dei# 
iifting, 

• ^ . . •' 

« ». 

In Jike manner, with regard to the ac^ 
complices, they ought hot to fuffer fo fe^ 
vere a punifhment as the immediate per^ 
petrator of the crime^ But this for a dif^ 
/erent reafon. When a number of mea 
;iinite, and rijn a common rilk, the greater 
the danger, the more they endeavour to 
diftribute it equally. Now, if the prini- 
pipals be punifhed more feveyely than th^ 
acceffaries, it will prevent the danger from 
being equally divided, and will increafc 
the 4jfficulty of finding a perfon to cxe-? 
fcute the crime, a? his danger is greater by 
the difference of the punifhment. There 
^an be but one exception to this rule ; 
^d that iS| when the principal receiyc^ 

a rewai4 
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a r€Wdr4 from tba accomplices. In th^t 
€9&p as the difierencp of th? danger i^ 
compenfatedi the punifliment fhould bp 
equd* Thefe reflexions may appear too 
refined to tbofe who do not confider^ that 
U is of great importancQ^ that the laws 
^ou}d leav^ the ^fTpciates as few. means as 
.^^\>lp sC »gr«ei|ig #mOBg themfelyes. 

In fome tribunals a pardon is offered 
49 an accomplice in a grieftt crinie, if he 
^ifo^yor his afSbciates* This expedient 
•has ks advantages and difadvahtagps. The 
4ifadvantage6 are, that the laiv authorifeg 
treachery, which is detcfted even by the 
villains themfelves i andintroduces crimes 
of cowardice, which are much more per* 
DJeious to a nation than crimes of courage* 
Courage is not common, and only wants 
a benevolent power to direA it to the pub- 
lic good. Cowardice, on the contrary, 
is a frequent, felf-intereftcd and conta* 
gious evil, which can never be improved 
into a virtue. Befides, the tribunal, which 
has recourfe to this -method, betrays its 
fallibility, and the laws their weaknefs, 

by 
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hy imploring the „ «fjiftaace of ^ofc hy 
whiJiP .*hf y are violftted, 

i • •• . 

; Tjis gdyantagCT are, that it prevente 

public, and tbfi psr|>PtyRtor8 coiiceaMi 
^terrify the peopk. U alfQ CiOiltribuCes to 
prpyig,. that he. who ViolatM |ke laws, 
rwhicfa ure public cpnyentipm, ^ill aifi> 
violate priirite x'ojnpg&s^ It appears to 
'me» thatageasral law, pi^fniiing a ;re^ 
ward to every accomplice who difcoir^ip 
his aflbciates, would be better than a fpe- 
cial declaratipfi in every paf licular cafe ; 
becaufe it would prevent the union of 
thofe viilaiJiSii as it would in^f;e a mutual 
diftruft, and each would be afraid of ex- 
•pofiflgblmfetf alone fo d^ger, Th^/ac- 
^cemplii(^,'Kowjever, ihould be pardoned, 

jBiH Gpnditi(>n q£ tranfportatioa. • . . • , 
jBut it i$ in v^is^x that I torment myfblf 
,wkh eftdeavionipiog to e^ctipguifh thq re*- 
.morf< I fe^l m fttfejiiptiTig to. ioduce the 
iftcred Uw^, the moeiyinieat of public 
xonficjfpe^, jhe foundation ©f human motr 
^Uty^ tQ g^ithorife diiUmuIation and per« 

fidy. 
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^dy. But what an example does it offer 
to a nation, to fee the interpreters of the 
laws break their promife of pardon, and 
on the ftrength of learned fubtleties, and 
to the fcandal of public faith, drag him to 
punifhment who hath accepted of their 
invitation! Such examples are not un- 
common, and this is the reafon, that po- 
litical fociety is regarded as a complex 
machine, the fprings of which are moved 
at pleafure by th^ n^oft dextrous or inoft 
powerful^ 

CHAP. XXXVIII, 

Offuggejiive Interrogations ^ 

Thr laws forbid fuggejiive interrogar^ 
tionsi that is, according to the civilians, 
jqueftions, which, with regard to the cir- 
cumftances of the crime, zxtjpecial when 
they {hould be general-, or, in other words^ 
thofe queftions, which having an imme- 
diate reference to the crime, fuggeft to 
^be criminal an immediate anfwer. In-^ 

terrog^ation^^ 
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terrogations, according to the law, ought 
to lead to the faft indireftly and oblique-* 
ly, but never diredtly or immediately* 
The intent of this injunction is either, 
that they fliould not fuggeft to the accufed 
an immediate anfwer that might acquit 
him, or that they think it contrary to na- 
ture that a man fhould accufe himfelf. 
But whatever be the motive, the laws 
have fallen into a palpable contradiiftion, 
in condemning fuggeftive interrogations, 
whilft they authorife torture. Can there 
be' an interrogation more fuggeftive than 
pain ? Torture will fuggeft to a robuft 
villain an pbftinate filence, that he may 
exchange a greater punifhment for a lefs ; 
and to a feeble man confeffion, to relieve 
him from the prefent pain, which affedts 
him more than the apprehenlion of the 
future. If a fpecial interrogation be con- 
trary to the right of nature, as it obliges 
a man to accufe himfelf, torture will ctr- 
tainly do it more efFedlually. But men 
are influenced more by the jiames than 
the nature of things. 



^^ 
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Hc> who obilihately fefuAis t6 anftVer 
tfifi inter f ogdtofits, deferres a puhifliment, 
which fhoUld be fixed by the kws^ and 
that of the feveraft kind ; that criminals 
fhotild not, by their fllence^ evade the 
example which they owe the public. But 
this punifhmcnt is not neceflkry when the 
guilt of the criminal is indifputable, be- 
caufe in that cafe interrogation is ufelefs^ 
as is likewife his confeffiori, when there 
arc^ Without it, proofs fttfficient. This 
laft cafe is mo(^ common^ for experience 
^eW8| that in the greateft Auixibei^ of cri« 
minal profecutions, the culptit pleads not 
guilty. 

CHAP. XXXIX. 
Of 4 f articular Kind of Grimes^ 

TiiiB reader will perceit^e that I have 
tftiitted fpeaking of a certain clafs of 
crimes which has covered Europe with 
blood, and raifed up thoie horrid piles, 

from 
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from whence, tnidft clouds of whirling 
fihcke, the groans of human viftiihs^ the 
trickling of their bones> and the ftying of 
their ftill pztttitig bowels, were-apleafing^ 
fpet9:atle, dhd agreeable harmony to the 
fkhitic multitude. But men of under- 
ftanding will perceive, that the age and 
country in which I live will not permit 
m^ to ehquire into the nature of this 
crime. It were too tedious, and foreign 
t6 my fubjed, to ptove the neccffity of a 
perfedl: uniformity of opinions in a ftate, 
contrary to the examples of many nations j 
to prove that opinions, which diffet ffon* 
one another only in fome fubtile and obfcure 
diftinftipns, beyond the reach of humaA 
capacity may hfeverthelefs diflurb th* 
public tranquility, unlefs onfi Only f eli*- 
gion be eftabliihed by authority ; and that 
fome opinions^ by being - contrafted and 
pppofed to each other, in their coUifion 
ftrike out the truth J whilft ethers, feeble 
in themfelves, require the fupport of 
power and authority. It would, I iay^ 
*«arry iile too far, were 1 to prove, thai 

iiow 
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how odious focvcr is the empire of forcft 
over the opinions of mankind, from whom 
it only obtains diflimulation, followed by 
contempt^ and, although it may feem, 
contrary to the fpirit of humanity and 
brotherly love, commanded us by reafon^ 
and authority, which we more refpe<ft, it 
is neverthelefs neceffary and indifpenfible^ 
We are to believe, that all thefe para- 
doxes are folved beyond a doubt, and are 
conformable to the true interefts of man-» 
kind, if pradtifed by a lawful authority* 
i write only of crimes which violate tha 
laws of nature and the focial contraft, and 
not oijihs^ even the temporal punifhmenta 
of which muft be determined from other 
principles, than thofe of a limited human 
philofophy* 

Q XI A P* XL»° 

Offalfe Ideas ofXJttlity* 

A PRINCIPAL foufcc of errors and in- 

juftice, are falfe ideafi of utility. For 

example i that legiflatbr has falfe ideiis oC 

utility. 
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titility, who confiders particular more 
th^n general conveniences ^ who had ra- 
thet command the fentinieilts of mankindj 
than txcite them, and. dares fay to reafbrt, 
*^ Be'tKou a flave;" who would facrifice 
a thoufand real advantages^ to the fear of 
fen imagihary or tfiflifig inconvenience / 
Who would deprive men bf the ufe of fire^ 
for fear of their being burnt j and of wan 
ter, for fear of their being drown'd ; and 

Who knowi of no means of pr^vfeMing evil 

• - • • 

but by deftroying it. 

Thb lawd of this mitUf^/ ai'e tho& 
Which forbid to Wear afftis, difarming 
thofe only who are not difpofed to commit 
the crime which the laWs mean tb pre-' 
venti C?an it be fuppofed, that thfefe who 
have the courage to viokit^g the moft fa4 
cred laws of humanity, aji'd the moft im-* 
portantof the code, will xefpedl* the left 
confiderable andarbitrary4»juri<9:ions, thtf 
violation of which is fo iftkfy, and of fo 
little comparative importance-? Docs not 
the execution of this law deprive the fub- 
jcft of that perfonal liberty, fo dear to 

M jnankind 
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mankind and to the wife legiflator i and 
does it not fubje£t the innocent to 2II the 
difagreeable circumftances that fliould on- 
ly fall on the guilty ? It certainly makes 
the fituation of the afTaulted worfe, and 

> 

of the afTailants better, and rather encou- 
rages than prevents murder, as it requires 
lefs courage to attack armed than unarmed 
perfons. 

It is a falfe idea of utility, that would 
give to a multitude of fenfible beings, that 
fymmetry and order, which inanimate 
matter is alone capable of receiving ; to 
negle<5t the prefcnt, which are the only 
motives that a^ with force and conftancy 
on the multitude, for the more diftant^ 
whofe impreiSons are weak and tranfitory, 
unlefs increafed by that ilrength of ima- 
gination, fo very uncommon among man- 
kind. Finally, th^t is a falfe idea of utiW 
lity, which, facrificing things to names, 
ieparates the public good from that of 
individuals^ 

TheRtE 
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There is this difFerence between a 
ftate of focicty and a iiate of nature, that 
a faya^e does no more mifchief to another 
than is rieccflary to procure fome benefit 
to himfelf ; but a man in. fbciety is fome-* 
times tempted, from a fault in the laws^ 
to injure another, without any profpeift of 
advantage* The tyrant infpires his vafials 
with fear and fervility, which rebound 
upon him with double force, and are the 
caufe of his torment* Fear, the more 
private and domeftic it is, the lefs dange«« 
reus i& it to him who makes it the inflru- 
xiient of his happinefs ; but the more it iff 
public^ and the greater number of people 
it afFe^s, the greater is the probability 
that fome mad, defperate^ or defigning 
perfon will feduce others to his p^rty,. by 
flattering expectations ; and this will be 
the more eafily accomplifhed, as the dan*^ 
ger of the enterprife will be divided 
.amongft a greater number, becaufe the 
value the unhappy fet upon their exiftence 
is lefs^ as their mifery is greater.. 

M2 CHAP, 



f64 '"' AnEssAy on 






' C H A ?. XLI. 

* 

Of the Means of preventing Crintiu ' 

It is better to prevent critnes, thin td 
punifh them. This is the fundamental 
principle of good legiflation, which is thtj 
istrt of conducing men to the maximum of 
happinefs, and to the minimum of mifery, 
if we may apply this mathetnatical expref-* 
fion to the good and evil of life^ But th* 
Ineans hitherto employed for that pur* 
pofe, are generally inadequate, or con* 
trary to the end prt^pofed. tt is lihpdffi** 
ble to reduce the lumultu6«s a&ivity of 
Mankind to abfolute regularity; for, midll 
^e various ahd oppofite attra^ioni of 
'pkafure and pain> humati laws are not 
lUf^cient entirely to preveM difofdcrk in 
-fociety* Such, however it the c^hknerJt 
oi weak men, when inveftid with ^uidio^ 
rity. To prohibit a number of indiffe- 
rent a^aions, is not lo prevent the crimen 
which they iftay produce, bu€ K) create 
new ones ; it is to change at will the ideas 

of 
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of yirtuerancjvic^t whiqhi at other times, 
we are toW,. are eternal ^nd ipMimf^^ble.. 
To what » fituj^tifti^ (houki we be reduced^ 
if every thing .w^re t^p be forbid4en that 
might pofljbly ka4 to a cringe ? We mu(^ 
be (Jepriv.ed of the ufi? of ouf (iinks. For 
one jaaotiA^e. thftt inducea a.* mm to commit 
a real crjune^. there aro t ^oufand which 
tx^tp. him to thafc Ipdiffertnt gdiops, 
whiQh are called crimo^ by bad laws. If« 
tben^ the probability that a crime will bo 
committed h« in praportipo to the num- 
.ber of motiv^j to exteod the fphere of 
Crimea wilLbe to increafe^that probability * 
The generality of laws i are only exclufivc 
privileges ; the tribute of all to the ad van- 

tag«Qf afew^ 

^ WovJii> yQU pripvent priqies? Let the 
la\ys be cl$ar. apd fimple ; let the entire? 
force of the natiop b^ united in their de- 
fence J l?t th^m be intended rather to fa- 
vour every individualj than any particular 
claffes of w^ J let the lawa be feared* 
'mi the laws only. The fear of the laws 
jU falutaty, but the fear of men is afmitr 
. - M 3 ful 
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ful and fatal fource of crimes. Men en« 
ilaved^ are more voluptuous^ more de^ 
bauchedy and more cruel than tbofe who 
are in a ftate of freedom. Thefe ftudy 
the fciencesy the intereft of nations, have 
great objcfts before their eyes, and imi- 
tate them; but thofe, whofe views are 
confined to the prefent moment, endea-> 
Your, 'midft the diflradion of riot, and 
debauchery, to forget their iituation ; ac-^ 
cuftomed to the uncertainty of all events^ 
for the laws determine none, the confe-^ 
quences of their crimes become proble-» 
matical, which gives an additional forc^ 
to the ftrength of their paifipns^ 

Tn a nation, indolent from the nature 
of the climate, the uncertainty of the laws 
confirms and increafes men's indolence 
and ftupidity. In a voluptuous, but 
aftive nation, this uncertainty occafions 
a multiplicity of cabals and intrigues, 
which fpread diftruft and diffidence 
through the hearts of all, and diffimula- 
tion and treachery are the foundatibn of 
their prudence. In a brave and powep- 
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ful nation, this uncertainty of' the laws 
is at laft deftroycd, after many ofcillations 
from liberty to flavery, and from flaVery 
to liberty again. 

CHAP. XLir. 

Of tb» Sciences. 

' Would you prevent crimes? let li- 
berty be attended with knowledge. As* 
knowledge extends, the difadvantages 
which attend it diminifh, and the advan- 
tages increafe. A daring impoftor, who 
is always a man of fome genius, is adored 
by the ignorant populace, and defpifed 
by men' of underftanding. Knowledge 
facilitates the comparifbn of objefts, by 
fhewing them in diiFerent points of view. 
When the clouds of ignorance are difpel- 
led by the radiance of knowledge, autho- 
rity trembles, but the force of the laws 
remains immovable. Men of enlighten- 
ed underftanding muft neceflarily approve 
thofe ufeful conventions, which are the 
foundation of public fafcty j ihey compare, 

M 4 witlk 
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with the higheii fatisfadion, the inccm-? 
fiderable portion of liberty of which diey 
are deprived, with.tlie fum 1x>t%\ facrificed 
by others for their fecurity j? obferving thaf 
they have only given up the pernicious li-r 
berty of injuring their fellow creatures, 
they blefs the throne^ and the laws upon 
which it is ef^abliihed. 

* It is falfe that the fcicBpes hwe zl^ 
ways been prejudicial to mankind. Wheji 
they were fo, the evil was inevitable. The 
multiplication of the humaii fpecies on 
the face of the earth introduced war, thf 
{udiments of arts, ^d the firft lawsi» 
which were temporary pompadts luifing 
from ncce£[Ity« and peri£Uing with it. 
This was the firft philofpphy^ smd it5 
few elements were juil^ as indolence an4 
want of fagacity, in th^ early inhabitabtf 
of the world, prefcrve^ thejn from error, 

t 

- But peccffities increafing with tha 
liumber of mankind, Wronger and mor^ 
lafting impreflions were neceffary to pre-s 
vent their frequent relapfcs into a ftate of 
1 barbarity, 
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^rbarifjy wHioh hceiwie eirery da)r mo^^ 
^tal. ^ The :£rft religious :^rprs, ^ki^li 
peopled the eanh witli iillfe diviaidest 
and created a warid of iu'vifibhr lioings ft) 
govern thfc vifiJife'crqatkuA, were cl* iho 
l^tmoil fi^iniDe $6 ]|iankiixd« The jgresite|| 
l^n9fa(90fi& <b:&wnianjfty W9)^:$hof0 wlicf 
^ared to dec^ve^ .and le^d pliant ignorsoicp 
%o the foot of the altar* By prefenting 
fo the inkuik of the vulgar^ things out 
pf dxf reaiji 6i thi^ir fenfts, whiph fled as 
they purfued^ aniii always eluded their 
crafj)^ which, a® they ftevcr-eerapFeheHnd- 
^9 they iiever de^ifed^ theip di^rent 
paflioAS^ V^re toaitedj, and attached to a 
£ngle c4)}^. This was the firft tranfi^ 
tion of all; ndtiona from their &vage ftate. 
Such-w^« tht ofqefiary, and perhaps the 
pnly boftd fjf all focieties at their firft 
fbnnatien. 1 fpeak not of the chofent 
people pf Gqd, to whom the moft extraor-f 
binary miracles^ and the ijioft lignal fa-- 
YQurs, fiipplied the place of human po- 
licy. But as^it is the nature of error to fub- 
divide itfelf ad iri/imtum, fo the pretended 

Itaowledge;^ which fprung from it, tranf- 

formed 
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formed mankind into a blind fanatic m'ul-' 
titude, jarring and deftroying each other, 
in the labyrinth in which they were in- 
clofed : hiince it is not wonderful^ that fome 
feniible and philofbphic minds fhould re* 
gret the ancient ftate of barbarity. This 
was. the firft epocha, in which knowledge^ 
or rather opinions^ were fataL 

The fecond may be found in the diffi-^ 
cult and terrible pafTage from error to 
truths from darknefs to light. The vio- 
lent fhock between a mafs of errors^ uie- 
ful to the few ^ud powerful^ and the 
trutlis fo important to the many and the 
wea^/ with the fermentation of pafilons^: 
excited on that occaiion^ were productive 
of infinite evils to unhappy mortals. In 
the ftudy of hiftory, whofe principal pe- 
riods, after certain intervals, much re- 
femble each other, we frequently find,^ 
in the neceffary paffage from the obfcurity 
pf ignorance to the light of philofophy, 
and from tyranny to liberty, its natural 
confequence, one generation facrificed tp 
the happinefs pf the nex t f But when this 

iiame 
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flame is extinguiihed^ and the world de« 
Itvpred froni its evils, truth, after a very 
flow progrefsy fits dowii with monarcfas 
on the, throne, and is worfhipped in the 
affemblies of nations. Shall we then be- 
lieve, that light difRifed' amqng the pfeo- 
pie is n^ore deftruftive than darknelsj 
and that the knowledge of the relations 
q£ things can ^ver be f^tal to mankind? 

. Ignorance may ifldeed be lefs fatal 
than; a fmall degreq of knowledge; be^ 
caufe this addsi to the evils of ignorance, 
the inevitable errors of a confined view of 
things on this fide the bounds of truth; 
but a man of enlightened under flan ding; 
appointed guardian of the laws, is the 
greateft bleifing that a foyereign can 
befiow on a nation. Such a man is ac-* 
cuflomed to behold truth, and not to fear 
it ; unacquainted with the greateft part of 
thofe imaginary and infatiable necefiities, 
which fo often put virtue to the proof, 
and accuftomed tq contemplate mankind 
from the moft elevated point of view, he 
confiders the nation as his family^ and 

hi? 
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his fellow citizens is brothers ; the diif* 
tance between the great and the vulgar 
(tppears to him the lefs^ as U^ number of 
mankind he has in view is greater* . 

• • ^ 

Tab philofopher has neceffities and in% 
tereils unknown to the vulgar^ and the 
chief of thefe is ngt to belie in public the 
principles he taught in obleurity^ and the 
habit of loving virtue for its own fake. 
A few fuch philofbphers would conftitute 
the happinefs of a nation ; which, how; 
ever would be but of fhort duration, un^ 
Ufs^ by good lawsi the number were fo in^ 
creafed^ as to leCen the probability pf a« 
ipiproper choice* . 

CHAP. XLIII, 

0/i Magijlratesn, 

Another method of preventing crimes 
is, to make the obfervance of the laws^^ 
and not their violation, the intereft of the 
fnagtArate, 
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• • •- • • 

. Tftji greatei* the.humbef pf thofe who 
I^Onftttute thb tribunal^ the lefs is thd 
ll^Qg^r of c:^nij>|ic^i becj^ufe th^ attempt 
will be more difficult, and the powei* a&d 
temptation of each individual will be pro-* 
portionably lofri If the foyereign, by- 
pomp and the aufterity of edicts, and by 
refufing to hew the coil2)>laints of the 
oppreffed, accullom his fubjects to refpeft 
Ihd mkgiftratel mcAc diati the Ibws^ the 
magiftnites will gdtiindeed) biDit it wtlt 
teat the erpencer of public and private 
'ibcntity. ' : ^ 

C H A P. XLIV. . 

Of tiewards. 

"... * • ' fc. *"• 

Yet another method of pf eventing 
crimes is, to reward- virtue. Upon this 
tttbjed the Uws of all natioh^ sire filent. 
ilf di6 rewafdS) |>f^|)ofed by-a6adeniie» fbt 
the diicbrety 6f «feful ttuths, BaVe irt- 
•cfeafed CMri- kaowledge, attd tnttltipHeA 
•^f6dd books, is it not ^tobable, that re*> 
^ards» diftributtd by the btn«fit?ent hand 

of 
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of a fbvcreigii, would alfo multiply vir* 

tuous adlioM * THc coin of honour is inex-« 

hauftible, and is abundantly fruitful ill 

the hands of a prini^e who diftributes it 

wi&ly. 

C H A P. XLV/ 

Of Educatign^ 

Pinal LV^ the moil certain Hiethod oi 
preventing crimes is» to perfed: the iyftem 
of education. But this is an objed too 
Tafl> and exceeds my plan ; an obje£t» if 
I» may venture to declare it, which is to 
intimately conneAed with the nature of 
government, that it will always remain 
a barren fpot, cultivated only by a few 
wife men. 

A QREAT man^ whp is perfeculed by 
that world he hath enlightened, and to 
.whom we are indebted for many impor- 
tant truths, hath moil amply detailed the 
principal maxims of ufeful education* 
This chiefly confiils in prefcnting to the 

mind 
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mind a finall number of feled objeds ; in 
fubftituting the originals for the copies^ 
both of phyikal and moral phenomena ^ 
in Jeadiijg the, pupih to virtue by the cafy 
road' of fentiment^ and in withholding 
him from evil by the infallible power of 
neceflary inconveniencies, rather than by 
command, which only obtains a counter- 
feit and' momentary obedience. 

CHAP. XLVI. 

Of Far dons. 

As punifhments become more mild^ 
clemency and pardon are Icfs neceiTary. 
Happy the nation . in which they will 
be confidered as dangerous ! Clemency, 
-which has often been, deemed a fufEicient 
iubftitute for every other virtue in love* 
i-eigns, fhould be excluded in a perfe<ft 
iegiilation, where punifhments are mild^ 
^nd the. proceedings in criminal cafes re- 
gular 'and expeditious. This truth will 
ieem cruel to thofe who live in countries^ 
where^ from the abfurdity of the laws, 

and 



utd the fcf^ef ley bf paAiilfmenls^ ^irdoi^ 
and the cltvoAntf of the ptimce^ are Ae^ 
Mffary^ I< is indeed onb of ihe nobleft 
^imrogati^& of fte throitt^/ b^t, at kbt 
fmte tithcy a tedf di%pfob«i6n^»f dift 
lawBi CletileAcy i3 a Tirtuv which bei 
IfDhgs to thft' lej^ttDfy end hot to th* 
exttutorr cf did kWc; x Virtik which 
ought to fhim :in the cbde> and not id 
private judgment* To fhew mankind^ 
that crimes are ibmetinie& pardoned^ and 
that puniihment is not the neceiTary con^^ 
{equence> is tonoariih ^ flattering hope 
of impunity, and is the caufe of their 
fidn£dering every punifhmedt infli€to^ as 
fin i& of injtiftice and oppreflion. Thi 
j[)rince> iti pardoning, gives irp the pub^^ 
lie &ititify in favour of alti i^ridual^ 
iind, by. his'iil-judged bcax&rolence, pra^ 
daiihs a puMic adb of hnpdtiity^ Le^ 
fhen, the executors of dle'lkws be inex^ 
drable^ but kt the kgiilatgr ,fae tendef^ 
indulgent and humahe^ He is a wife ar« 
jchiteA, who .bre^a hii edifice on the 
foundation of felfi-lovei "ftnd contrives, 
^hat :the int«reft af the public ihftll bie the 

intereft 
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intereft of each individual; who is not * 
obliged by particular laws, and irregular 
proceeding^, to feparate the public good 
from that of individuals> and ereft the 
image of public felicity on the bafis of 
&ar and dxQ^tu&y but like a wife phi-* 
lolbpher, he will permit his breth]:en, 
to enjoy, in cjjiiet^ that fmallportioa of 
happineis, which the immenfe fyftem* 
efiabU&Cfirby, the firft cauie, peranuta 
jtheyx to.tejite on this earthy which i^but 
^ point iok the-univerfe* 

A SMALL crime is fometiraes pardoncdj 
if the perfoo offended chufes to forgive 
the off^Tkdcr.^ This nuy be an adt of 
good-nature and humanity^ but it is con^ 
trary to the good of the public* For^ 
although a private citizeii may difpenfe 
with fatisfaftion for the injury he has rer 
ceived, he cannot remove the neceflity 
of example* The right of punifhing be- 
longs not to any individual In particular^ 
but to fociety in general, or the fovereign* 
He may renounce his own portion of thi^ 
fight, but cannot give up that of others,, 

N CHAP. 
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CHAP. XLVII. 

Conclufion. 

I C014CLUDE with this reflexion, that 
the feverity of punifliments ought to be 
in proportion to the ftatc of the nation. 
Among a people hardly yet emerged from 
barbarity, th«y fhould be moft fevere, as 
ftrong impreffions are required; but in 
proportion as the minds of men become 
fpftened by their intcrcourfe in focicty, 
the feverity of punifhments fhould be di-» 
minifhed, if it be intended, that the ne- 
cetfary relation between the objed and 
the fenfatiQn fhould be piaintaiiied. 

From what I have written refults the 
following general theorem, of confidera- 
ble utility, though not conformable to 
cuftom, the common legiflator of na^* 
tions, 
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nat a punijhment may not be an aSi of 
wolence, of one, or of many againji a pri^ 
n)ate member of fociety, it jhould be publijh 
immediate and necejfary j the leajl pojjtble in 
the cafe given i proportioned to the crime^ 
and determined by the laws. 
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COMMENTARY 

On the Book of 

.CRIMES and PUNISHMENTS. 

C H A P. I. 

The Occafion of ibis Commentary, 

HAVING read, with inHnite fatif- 
fa€fcion, the little book on Crimes 
and Punifliments, which in morality, as 
ih medicine, may be compared to one of 
thofe few remedies, capable of alleviating 
our.fiifferlngs ; I flattered myfelf that it 
would be a means of foftening the remains 
of barbarifm in the laws of many nations ; 
r hoped for fome reformation in mankind, 
when I was informed, that, within a few 
miles of my abode, they had juft hanged 
a girl of eighteen, beautiful, well made, 
accoi»pli(hcd, and of a very reputable fa- 
mily. 

A She 
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She was culpable of hating fuffcred 
herfelf to be got with child, and alfo, of 
having abandoned her infant. This un*- 
£>rtunate girl, flying from her father's 
hdufe, is taken in labour, and without af- 
fiftance, is delii^ered of her burthen, by 
the fide of a wood. Shame, which in the 
fex is a powerful pailion, gave her ftrength 
j:o return home, and to conceal her fitua- 
tion. She left her child 6xpofed; it is 
found the next morning ; the mother is 
difcovered, condemned, and executed. 

The fir a fault of this unhappy viSin^ 
ought to have been concealed by the fainily, 
or rather claims the prote^ion of thelaws, 
becaufe it was incumbent on her feducer to 
repair the injury he had done; becaufe 
weaknefs hath a right to indulgence ; *be« 
caufc concealing her pregnancy may en- 
danger her life j becaufe declaring her con- 
dition deilroys her reputation, and becaufe 
the difficulty of providing for her infant 
is a great additional misfortune. 

HsR 
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]tl£R fecohd fault is more criminaL She 
abandons the friiit ofher weaknefs^ and 
expofcs it to pcrifh. 

But, becaufe a thild i& dead, is it ab^ 
fblutely neceflary to kill the mother ? She 
did not kill the child. She flattered her-* 
felfv that fome paiTengef would have cooi'^ 
pafiion on the innocent babe. It is even 
poflible that (he might intend to return and 
provide for it ; a fentinnent fo natural in 
the bread of a mother, that it ought to 
be prefumcd. The law, iii the country 
AlT whieh I am (peaking, is, indeed, po* 
iitively againf^ * her. But is it not an un^ 
juft, inhuman and pernicious law ? Un^ 
jujl, becaufe it makes no diftindtion be« 
tween her who murders, and her who 
abandons her infant ; inhuman, becaufe it 
pttni(hes with death a too great defire of 
concealing a weaknefs; pirnicious^ be- 
caufe it deprives the ftate of a fruitful fub- 
je£t, in a country that wants inhabitants* 

Charity hath not yet eO:abli(hed, in 
that nation, houfes of reception for expofed 

A 2 infantSt 
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infants. Wbeic charity is - wanting^ ithe 
kw is always cruel. It were much better 
to prevent, than to think only of punifli- 
ing thefe frequent misfortunes. The pro- 
per objedt of jtfrifprudence Ib, to. hinder 
tb^ commii&on of crimes, rather than 
cqndemn to death a weak woman, when 
k is evident, that her traogreflion was 
unattended with maU£e» amd that £he bath 
already been feverely punifhed by the pangs 
of her own hearty. 

. Insure^ ajs far as poflible^ arefourco 
to thofe who j[hall be tempted to do evilj^ 
and you will have lefs to puBifh. 

C H A P. IL 

Of Punijhments^ 

nr^HIS misfortune,, and this very hajrd 
law, with which I was fo fcnfiblyi 
affedcd, prompted me to ca£k my eyes oa 
the criminal code of nations. The hu- 
mane author of the EfTay on Crimes and 
Piinifhments, had but too much caufeto 
complain, that the ktt«r frequently ex* 

ceed 
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cfted the former* and ^reicviktimes detri- 
mental to the ilate they were intended to 

ferve. 

» 

Those ingenious punlfhments^ the ;i<f 
J>Jus ultra of the human mind endeavour- 
ing to render death horrible^ feem rather 
the inventions of tyranny than of juftice. 

The punifhment of the wheel was firft 

introduced in Germany, in the times of 

anarchy, when thofe who ufurped the 

Tcgal power, refolved to terrify, with 

unheard of torments, thofe who fhoulH 
titfpute their authority. In England, 

they ripped 6J)en the helly of a inak 

pAlty of kf^k trea/bn I toite out his heart, 

diifhed itlA his face, and then threw it 

• • • •« » . 

into the fitt. Adtf -wherein did this high 
ireafon fretjuently cohfiflr ?'In having been, 
during a civil w^i*, failHful to aft 'unfori- 
tunate 'king ; ov In ' havfiig ipokeh' frec^ 
ly ort^thfe doubtful right of the trbftque- 
ror. At length," tbcfit- ittahliSeH «%feifafii- 
cned; they continoc -to tear tottfuTjfc 
heart, but 'riot! till ^ft^ the death X>f4l»fc 
offender.' The appiiratiis 'iSidreadftifli*' feUt 
i ^ A3 the 
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the death is mild^ if death can erer te 

mild. 

C H A ?• IIL 

On the Punijhment of Hereticks. 

nPHE denunciation of death to tho(e 
who, in certain dogmast differed 
from the eftabliflied church, was peculiarly 
the ad of tyranny. No chriftian emperor^ 
before the tyrant Maxinms^^ ever thought 
of condemning a man tq punithcneat 
merely for points of controveriy. It is tru^, 
indeed, that two Spanish biihops purfued 
to death the Prifcilianiils under Ma^mus ; 
but it is alio true, that this tyrant was wil^ 
ling to gratify the reigning party with 
the blood of hereticks* Barbarity and 
juflice w^re to him indifferent. Jealous 
of TheodoAus, a Spaniard Uke himfeli> 
he endeavoured to deprive him of the 
empire of the Eaft, as be had already ob-«- 
iained that of the Weft. Theodofius was 
hated for his cruelties ; but he had found 
ihe means of gaining to his party the heads 
^f thp phqrch. ^Maximus was witling ta 
'diijplay the fam^ ^eal, and to attach th^ 
Sp^nitibi biihops to his faction. He Qatter-t 

cd 



Crimes an<^ PunishMbnts. Vii 

td both the old and the new religion ; he 
was as treacherous as inhuman^ as indeed 
were all thofc who at that time, either pre- 
tended to, or obtained empire. That vafl: 
part of the world was then governed like 
Algiers at prefent* Emperors were crea- 
ted and dethroned by the military power, 
and were often chofen from among nati- 
ons that were reputed barbarous. Theo-» 
dofius oppofed to his competitor other 
barbarians from Scythia. He filled the 
army with Goths, and furprizcd Ala- 
ric the conqueror of Rome. In this hor- 
rible confuiion, each endeavoured to 
Arengthen his party by every means in 
his power* 

Maximus having caufed the Emperor 
Cratian, the colleague of Theodofius, to 
be aiTaflinated at Lyons, meditated the de- 
ftru£tioQ of Valentinian the fecond, who> 
during his infancy, had been named fuc- 
^elTor to Gratian. He aflembled at Treves 
a powerful army, compofed of Gauls 
and Germans.. He caufed troops to be 
levied in Spain, whea two SpaQifh bishops, 

A 4 Idacio 
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Idacio and ItbacuS) or Itacius^ both mtti 
of credit; c^cae and demanded of him 
the blood of Priicilian and all his adhe- 
rentSj who were of opinion, that ibuls 
were emanations from God; that theTrinj- 
ty did not contain three hypoftafes ; and 
moreover, they carried their fiu:rilege fo fer 
fts to fad on fundays. Maximus, half pa- 
gan and half chriftian, foon perceived the 

enormity of thefe crimes. The holy bi- 
ihops Idacio and Itacius^ obtained leaf e 
. to torture Prifcilian and his accompli^s 
before they were put to death. They 
. were both prefent^ that things might be 
done according to order* and they retur- 
ned blefling God, and numbering Max- 
imus the defender of the faith, among 
the faints. Biit Maximus being after- 
wards defeated by Theodofius, and affafii- 
nated' at the feet of his conqueror, had 
not the good fortune tt> be canonized.^ 

I^^ is proper to obfervc, that Saint 
Martin, . bifhop of Tours, who vfz& real- 
ty a- good man, folicited the pardo© of 

Prifcilian ; but being himft^lf acciif^d of 

hcrefy* 



Crimbs .and PuMisHJ^Etfers, jjc 

herefy by the bifhops^ he returned to 
Tours for fear of the torture at Treves. 

As to Prifcllian, he had the confolationy 
after he was haaged, of being honoured 
by his fed, as* a martyr. His feaft was 
celebrated, and would be celebrated ftill, 
if there were any Prijfeiliamfts remaining. 

This example made the entire church 
tremble; but it. was fbon after imitated 
and furpafled, Prifcilianifls had been put 
to death by the fword, the halter, and by 
lapidation. A young lady of quality, fuf- 
jpeded to have failed on a funday, was, at 
Bourdeaux, only floned to death. Thefe pu-* 
nifhments appeared too mild i it was prov- 
ed that God required that hereticks fliould 
be roafted alive. The peremptory argu- 
*ment, in fupport of this opinion, was, 
that God punifhes them in that manner 
In the next world, and that every prince, 
or his reprefentativc, even down to a petty 
jConftaUoy ii tho zmag^^ of God in this 
iUblumry world. 

Om 
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On this principle it was that, all over 
Europe, they burnt witches and fbrcerers, 
who were manifeftly under the empire of 
the devil ; and ^Ifo heterodox chriflians^ 
which were deen^ed flill more criminal 
and dangerous. 

It is not certainly known, what w«s 
the crime of thofe priefts, who were burnt 
at Orleans in the prefence of king Robert 
and his wife Conftantia, in the year jqzz. 
How indeed fliould it be known ? there 
being, at that time, but a fmall number 
of clerks and monks that could write. 
All we certainly know is, that Robert 
and his wife feafted their eyes with this 
abominable fpeftacle. One of the fedtarieis 
had been cpnfeiTor to her ciajcfty, who 
thought fhe could not better repair the 
misfortune of having confeflfed to a here- 
tick, than by feeing him devoured by the 
flames. 

Custom becomes law : from that pe- 
riod to the prefent time, a fpace of more 
than feven hundred years, the church 

bath 
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hath . continued to burn thofe that are 
guilty, or fuppofed guilty, of an error 
in opinion. 

C H A P. IV. 

On the Extirpation of Herejy. 

T T fctems. ncceflkry to diftinguifli an he- 
* rcfy of opinion from faiftion. From 
the firft ages of Chriftianity opinions have 
been, dii&rent. The Chriftians of Alex«- 
andifia were, in many points, of a different 
opinion from thofe of Antioch. The A« 
chaian^ differed from the Aiiatics. This 
diverfity of opinion exiffed from the be- 
ginnings and probably will continue for 
ever. Jefus Chrift, who could have uni^ 
ted all the faithful in the fame fentiments^ 
did it not i and therefore we may conclude 
i;hat it was not his deffgn i but that he 
chofe rather to exercife all his churches 111 
ads of indulgence and charity, by per- 
xnitting different iyftems* yet all agreeing 
to acknowledge him their lord and maften 
Thefe fevcral fedls, fo long aS they were 
tpjerated by the emperors^ or concealed 

from 
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iTpom their figlityliad it no^t in tlieir power 
to perfecute each other, being equally fub^ 
jcdt to the Roman magiftratcs : they could 
only difputc. If they were perfecuted, 
they equally claimed the prhrilege of na« 
ture : ^* Suffer us, they faid, to adore our 
God in peace, and do not refufe us the 
fiber ty you grant to the Jews :" Every 
fed may now urge the fame argument to 
their oppreilbrs. They may fay to thoib 
who grant privileges to the Jews : *• Tteat 
"US as you treat the ions of Jacob ^ let 
MSy like them, pray to God according to 
bni:<:onfcience.' Oar opinion will no more 
injure you ilate, than- Judaifm% You to<» 
lerate the enemies of Jefus Chrift ; tole*- 
rate us who adore him, and who differ 
from you only in theological fubtilties. Do 
not deprive youtielves of uiefid fubj<eds { 
^feful in your manufadurds, your marine^ 
and the cultivation of your lands. Of what 
importance is it, that their Creed be fome« 
:what difl^erdnt from - yours I You want 
their labour, and not their Catechifm/' . 



» . . » 
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Faci^ion is quite, a dlffwent thing. It- 
alwajSw^faappens, that a per&cuted fed; de^. 
generates into fadioiK The oppr elled na«* 
turalfy xmite and animate each other j ^nif 
arc generally more induftrious in ftrength- 
ening their party, than their pcpfccutops in 
their extenmaation. They muft either de« 
ftroy ot be ddftroyed. So it happened af- 
ter the perfecution exeited in 304, by Ga- 
lerius, in the two laft years of Diodefian.- 
The Chriftians, having been favoured by 
thiat eniperor during eighteen years, were 
becoriie too. numerous and too rich to be 
extectninated. TheyjoinedChlorus; they 
Ibught lor his fon Conflantine, and a total 
revolution of the empire was thd confe- 
quence;* 



^M^Ath events may be. compared with 

gre^t» when they are produced by the hsxxiG 

i^pmt.. Revohitionfi of a iimilar kind hap-*. 

pened in Holland, in Scotland, and ia 

Switzerland. When Ferdinand and Ifa- 

bella. drove the Jews out o£ Spain> where 

tbe|r werct eftabliibed, not only before the 

n^iS^Q'^^^i^t ^t before the Moors, tha 

Goths, 
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Goths> or even the Cartbagihiaoas ; if thtf 
Jews had been as warlike as they were 
rich, they might eafily» in conjondion 
with the Arabs, have efFeded a revoludon. 

In ihort, no fed ever changed iht go« 
nernoient, unlefs excited by deipair. Ma^ 
homed himfelf fucceeded only becaufe he 
was driven from Mecca, and a reward of«* 
fered for his head« 

Would you prevent a fed from over* 
turning the flate, imitate the prefent wift 
condud of England, of Germany, of Hol- 
land ; ufe toleration. The only methods, in 
policy, to be taken with a new ied» are, 
to put to death the chief and all his adhc«> 
rents, men, women, and children, vrith^ 
out fparing one individual ; or to tolerate 
theni, when numerous. The firft method 
U that of a monfter s the fecond, of a wife 
man. 

Chain your fubjeds to the ftate by 
dieir intereft. Let the Qiiaker and the 
Turk fmd their advantage in living undef 

your 
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jDur laws. Religion is of God to man ; 
the civil law is of you to your people. 

C H A P. V. 

Of Profanation. 

T EWIS IX. king of France, who for 
^^ his virtues was numbered among the 
iaints^ made a law againft blaiphemers. 
He condemned them to a new punifh- 
ment ; their tongues were pierced with a 
hot iron. It was a kind of retaliation ; 
the finning member fufFering the punish- 
ment. But it was fomewhat difficult to 
determine, what was blafphemy. £x- 
preffions frequently efcape from a man in 
a paiiion, from joy, or even in conveffa* 
lion, which are merely expletives, fuch 
as the fela and the vab of the Hebrews, 
the pol and the adepol of the Latins, as 
alfo per Deos immortales, an expreffion fre- 
quently ufed, without the leafl intention 
of fwearing by the immortal Gods. 

Thb words which are called oaths and 
blaiphemy, are .commonly vague terms 

thac 
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that may be TOricm%' i&tefpreted. The 
law by which they are puni^^^ feema to 
be founded on that of the Jews which 
fays, Tbou jbalt not take, the' name oj the 
Lord thy God in vain. The beft commen- 
tators are of opinion^ that this command- 
ment relates to perjury £an4 thjereis tb« 
more reaibn tq believe th/em right* 4s the 
word Jbavi\ which is tranflated in vain^ 
properly figniiies perjury. Now, vvbat a^ 
qalogy can there be between perjury and 
Cah de dios^ Cadedis, Sangbleu, Ventrebku^ 
Corpo di dio^ &c, ? 

It was cuftomary with the Jews to^ 
fwear by the life of Gotdt as the Lord liv^ 
etb : the phrafe was common j^ fo tibat i% 
was lying in the name of God, that waa 

forbidden. 

» 

Philip Augustus^ in 1181, con- 
demned the nobility, who ihould pro<« 
riounce the words which are foftened in 
the terms Tetebleu^ ventrebleUf corbleu^ fang* 
bleu, to pay a fine^ and the plebeiam to 
be drowned. The firft . part. (^' tJ^is latiK 

feems 
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fy^fSH 9»cfiht the latter sihomtnable. It 
yr^ 'Si^ Ptttragp to mtan, to,drovm one. 
pimi f^r fi cTfmrt for wbidi aootfa«r pai4 
41 few ff»>$:^ of tbf mf»ey pf tbqfc tjmcsw 
^ thft ^if b^f)r, jyil{« fnaay otheo realaia^ 
(b4 up)Bii}pHjt^, p^4piiUy wb«n (bs king 
|Wi^ e^Miotuftifatoij, 9^d bis klogdott 
interdided by pope ,CeIcfttnc III. 

' SAilNr Lewtis, tr^afported tvidi zeal, 
cRd^ond iadiicrifntaately, tbat wboToeveir 
A}9ill4 prooouocp Ab& indecent words, 
ihould have his tongue bored, or ^is upt- 
per lip cut off. A citizen of Paris, hav- 
iQg/H^Ai ilbl9 p)i0}ibi»99t» complained 
t9 Pfifi^ M9P&m IV' This Pontiff re* 
«;W9^1f 4 t9 itbf kiwg th«t the puniih* 
Sffiff^ Wfts .||9P gr«Kt for the crime, whidt 
imWMHf ^Hkd tif» /o8tt<A upon hi<s majeily.. 
ffy^f htd Jt bees for rnankind, if ^he 
ftSip^ h9d A«Tnr affe&ed any otb^r fuperir. 

The Ordinance of Lewis XIV. fays, 
/* 71)0^ W^ /Ml !b« <convi^ted of baying 

fiw$m\?yj or fej^pfewied tbe b<?ly mw^c of 

B Cod, 
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Cod, of his mofl hory mother^ or of his 
faints^ Ihall> for the firft offence^ pay a 
dnc'/foT the fecond, thirds and fourth, 
a double, triples and quadruple fine $ for 
the fifths ihall be put in the ftocks ; for 
the fixth» (hall ftand in the pillory, and 
lofe ^is upper lip *, for the feventh, fhall 
have his tongue cut out/' 

This law appears to be humane and 
juft, as it infiids a cruel punifhment only 
on a ievenfold repetition, which can hard- 
ly be prefumed*. 

But with regard to ntiore atrocious pro« 
fanatidns, which are called iacrilege, the 
criminal ordinance mentions only robbing 
x)f churches $ it takes no notice of public 
impieties, perhaps becauie they were not 
fuppofed to happen, or were too difficult 
to fpecify. They are left therefore to the 
difcretion of the judge; and yet nothing 
ought to be left to difcretion. 

In fuch extraordinary cafes, how is the 
judge to 9<^ i He ihould confider the age 

of 
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of the offender, the nature and degree of 

his offence, and particularly the neceflity 

of a public example. Pro qualitate per^ 

fma^^quoque rei conditicne & temporis Of 

atath&fexus^ vel ckmentius ftatuendum. 

If the law does not exprefsly fay that fuch 

a crime Aiall be punKhed with death, what 

judge fhall think himfelf authorized to 

pronounce that fentence ? If the law be 

fileht ; • if neverthelcfs a punifhment be 

required, the judge ought certainly, with- 

'out hefitation, to decree the Icaft fevcre, 

' becaufe he is a man. 

Sacrilegious profanations are never 
' conimitted, except by yodng debauchees. 
'Would you punifh them as feverely as if 
- they^ had murdered a brother ? Their 
^ youth pleads in their favour. They are 
not fuiFered to difpofe of their poffcflions, 
becaufe they are fuppofcd to want maturi- 
'ty of judgment, fufficient to forefce the 
confequences of an imprudent tranfadion. 
.Is it not therefore natural to fuppofc, that 
»hey are incapable of forefecing the con- 
fequences of their impiety ? 
^ * B a WoujLp 
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Would ym trett a wild ]KMM^ iiMrf^ 
who, in his phi^nzy, had profdned » ftr 
tsred image, wi€lioi!it fteaHug it, with the 
iaote rigour that you puniflied a iBritivfl* 
lief8> who poifbned his fa&cr and his 
whole family ? 

^ There is no law againft the unhappy 
youth, and you are deCfermined to^ziadBe 
one that (hall condemn him to the fevcreft 
puni(hment \ He deferved chafti&meiit ; 
but did he deferve fuch excruciating tor« 
ture, and the moft horrible death ? 

A « 

But he had ofFended God I Traiet moft 
,grievouily« Imitate God in your proceed- 
ings againfl him. . If he be peniteat^ God 
forgives him. Impofe a penance, and let 
him be pardoned* 

Vouk illuftrious M)«/^«/rt< hath . faid : 
II is our duty to honour the t)eity, abd 
not to rievcnge him. Let us weigh diefc 
words. They do not mean, that we fhould 
9egle<fl the maintenance of publick deco- 
rum; 
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fiim; bitf» aa the judicious audior of the. 
pffccedkig Eflay obferves# thtt it i& tbfiu d 
for ao infiy^ to {urotea4 to revenge the fuiv 
preoi^ Beittg. A village magiftrate, or 
the magiflrate q£ a city« is neither a Mo- 
ij» DM A }oihua« 

C H A p. . VI. 

<y th h4ltJifnti( pf the Ramans in Moito^s 



THE. aeiia»ng contraft between the 
B:9t9$l9 Uws> 4iid thci barbarous inn 
ftitutiQUS ^y which they were fucceeded^ 
]}fith «l$(ti hdeB (be fub^ed: of converfati^ 
90 SiQeng the fpecuUtive part of mankind; 

Doubtless the Roman fenate held the 
&iprepiie God in as great veneration as we ; 
andprofeffed as mud efteeni for their Je4 
coad^ deities as w<e for our faints. Ab 
Jwe principium was their^ common fer- 
muie. Pliny in his panegyriek on the good- 
Trajan anefts; that the Romans nev<r> 
omitted to begin their difcourfe, aad-afn 
fairs^ by^inyoking the Deity* Cicero and 
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Livy teli'ui the: fanie^tbing. * Noi'pcaptcr 
were more religious ; but they were too 
wifer^aud too gredt, to defend to the pu<-- 
ni(haiient of idle: language or piiildfophick 
opinions : they were incapable of inflid«- 
ing barbarous punifhments on tbofe wbtop 
with Cicero^ himfelf an augur, had no 
faith in auguries $ or on thofe who, like 
Cflsfar, afierted in full fenate, fHat the gods 
do not punifh men after death. 

' It. hath often been remarked/ that the' 

fenate permitted lihe chorus in tht Troad to 

fing : T^re is mthing after deatbf Md death 

kfelf is nothing. Tou ajk^ "what 'betoines of 

the dead? they are ^fre they wer^ ef^e iky 
were bom*^ 

r . .. • r . 1 

Was ever profanation niofe flagrant 
th^n this ? From , Bnnius to Aufonius 
aR is profanation^ fiotwithftanding . the 
refpc^t for divine worihip. Why were 
tfhefe things, iji^eg^j^ded by the fenate ?. 
becaufe they did not, in any, wife, affed; the 
g9/^c{rnment of the {bite i^ becauie they 

-•difturbed 
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^pAftinortelp nihil efl> moif ipTaque nihil, &c. Seneca. 
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diftuirbedrno iriftxl^tipn^ iKirreligfoiis ce- 
reaiotiy. ^ The poiife of the Romans was 
: n^vecthdefs excellent ; they were nevef- 
thelefs abliplutc xhafters of the beft part 
of the MTorld^ tUl the reigo of Theodofius 
ithe;it;comi« . < 

' , : ^ - 

It was a maxim of the Romans. Deq^ 
ru^ offenfa^ Diis cura^ Oifencea again^ 
the Gods concern the Gods only. The 
fenate^ by the wifefl inilitution^ being at 
the head of religion^ were underno appre- 
henfioi^s, Uiat a convocation of priefts 
ihould force them to revenge the prieft- 
hood under a^ pretext of revenging hea* 
r^q. \ They pever faid^ let us tear the im- 
pious afunder, left we ourfelves be deem- 
ed impipus ; let us fhew the priefthood* 
'by our cruelty, that we are no lefs rcligi-. 
ous than they- 

But our religion is more holy than that 
of the Romans, and confequcntly impiety 
is a greater crime. Granted. God will pu- 
jfiih it. * The part of man is, to punifli 
that which is criminal in the publick dif- 

B 4 order 
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% 

erder Which the impti^ hith oicdlfioMd. 

But if in the ad of imf^ty tht deluifmit 

hath not ^ven ftoten 4 haodkdrdikf ; if 

. the derdmobieft of rdigion have beeii aa do 

.wife diftUfGcii^ (hall Wd^ as I faid btsfote^ 

puniih the impiety as we wobU puaifli 

parricide ? The Marihal d'Ancre had caii« 

fed a White cock to be kiUed ivhen the 

thoQh wa^ at foil : otlght i^e thei'dbte to 

* burn the Marihai d'Ancre ? 

Efi modus iri reiusijuntxerii deniqUi files ; 
Nec^i^ii:a tHgnum barribili feBere fi^db^ 

C H A t>* VIL 
On tie Crime of Preaching ; and of wifiw 

tbony^ 

A CALviNisT teacher, who, in certain 
provinces, preaches to his llock^ if he 
be deteded, is punifhed with death ; and 
thofe who have given him a fupper of a 
bed, are fent to the gallics for iif&. 

J[M other countries, if a Jefait bfe 
caught preachlhg, he is hanged., h it tb 
avenge God that this Calviiiift ihd this Jfc- 

fuit 
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fifit afe p^t t6 deklhf lixvh Doth parties 
bttHe ipdtt ilit^lbllotHttg^^ Byattg«ti6al law ? 

y he f/»^U^ ' * *i?tf ^ ^ church t let him bt 

JStit the feva«g<Sift do(» fiot order that 
^1^ h%alh«h add ^i« |mb}ican ihduld b« 
halloed* 

Oil lav* they built on this ptiTage iii 

Deuteronomy * : If among you a prophet 
arife ; and that which he hath faid come to 
pafs ; and be fayeth unto you^ let us follow 
Jlfdnge Gods ; ' and if thy brother^ or thyfon^ 
or thy wife, or the friend of thy hearty fay 
unto thee, come, let us folhw Hrange Gods j 
let them be fir aight ways killed f fir ike thou 
firfi, and all the people after thee. But nei-. 
tiber this Jefuit/nor the Calvimft faid untQ 
yTHi^ jcome^ ^t xks follow ftriil^e Gods. 



The counfelljor Dubourg, the monk Je« 
ban Cfaauvini named Calvin^ the Spaniih 
phyfician ServetuSi the Calabrian Genti- 
lis« all woiihipped the fame God : and 
yet^ the prefident Minard caufed counfd* 

lor 

* Chap. xiii. 
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lor Dubourg to be bui:at ; Md Dubourg'i 
friends caufed prefident Miaard to be afikr^ 
fipated ; Jehan Calvin caufed. the pbyiician 
^ervetus to be roafteds and bad Ukewife 
the confolation to be a principal means of 
biiqging the Calabrian '^Qei^tUis to th« 
block ; and the fucceiTors of Jehaq C^viQ 
burnt Anthony. Was it reafbn^ or piety^ 
or juftice, thalb comoiitted tbefe OM^rdei s ^ 

This hiflory of Anthony is one of the 
moft finguiar which the annds of phrenf}^ 
hath preferved. I read the following ac-' 
count in a very curious manufcript j it is ' 
in part related by Jacob Spon, ' 

' Anthony was born at Bricu in Lorrain, 

of catholic parents^ and be was educated 

by the Jesuits at Pont*a-Mouflbn. -Thtf 

preacher Fj^ri engaged hini^ *he pcoteCi 

tant religion at Metz. Having returned 

fo Nancy Kc was prdfecuted as a heretick^ 

ind, had He ' not been favtd by a friend^ 

would certainly have been banged. He 

fled for refuge to Sedan, where, being 

taken for a papift, he narrowly efcaped 

afT^fiination. ^ 

Seeing 



: St £^Nti by what ilraEnge fktality his liJF^ 
wis^^nM in ia&ty etrfaer among papifts or 
p/o(e(tAtit^ he went ta Venice and turned 
Tew. He • Was pofitively perfulsided, even" 
to the laft- moments of his life^ that the 
fclifioh «>f <be Jews was thfe only true rc-f 
hgion ; for that if it was once true it m\i(b 
alwsiysbelb; The Jiws dki notcircuns* 
cife him^^ for ifear of emending the ftate ; 
but he was no lefs internally a Jew.^ He 
now went to Geneva, where,- concealing- 
his fiiith, he became a preacher, was pre- 
fideilt of the'collcge, and finally what is 
called a minifter. * ^ 

The perpetual cpDiba,t i|i:h|S bre^fl: bcr; 
twecn tb? . r^eligioa ; of Calvin,: which he 
was obliged to preachy .^qd ;ttiat of MofesA^ 
which was^ the ^only religion 'he believed^ 
produced a lo^g411nefs. ^ He became me- 
lancholy, and at laft quite mad, crying 
aloud, that he was a Jew. The miniflers 
of the gofpel came to vifit him, and en- 
deavoured to bring him to himfelf; but 
he anfwered, ^' that he adored none but 
** the God of Ifrael ; that it was impor- 

" fible 
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^ fibld for God to cfaaiigej thai' Gbd 
^ cQiild nerer hav« gtvea.a £iw» «i4 ja** 
^ icctb^ it wkh hk^wo biin^^ with ah 
^ iatentida that it ihoaki b« ahc^(h«d/ 
£k fpoke agtioft ChriftifMMtjr* 4tw) after* 
wards rctrft^4 jatt he ha4 i^» aod evea 
wrote his c^n^B^cn of fiiith^ Co «i^p9 pu« 
nitfuBCbt I hut the unhapfy p<r6i*fion of 
])i&' heart would not pet mit him to %a it* 
The council of the city afieoxbled the 
^}p^Syf t/Oy cofifiiU what was to be done, 
with the unfortunate Anthony. The nii« 
sority of thefe clergy were of opinion* 
that they ihould have compaifion on hiniy 
and rather endeavour to cure his diieafe» 
than punifh him. The majority deter^ 
mined that< he ^ould - be burnti and he 
was burnt. This tranfa^oa is of the year 
1632 *. A teindred years o^ reaibn and 
virtue are fcarce fufficient to es^iate foch 
ideed. 

• Spbn. ,p. 500. Guy Vanccs. 
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CHAP. VIII. 

^tbe, Hiffpry of Simon Mprin. 

1.-4. 

THE 'tragicd end of Simon Mortnis 
iwrt Idfe librnble than that of poor 
Anthony. ^ was rmdXk the fcaftmg, pica- 
iures and galkntry of a brilliant conrt ; it 
'Was even in the times of ^he greateft licen-. 
tioufnefs, that this unfortunate madman 
was burnt at Paris, in the year i663* 
Imagining that he had feen viflons, he 
xarried his folly fo far ^s to believe that 
lie was fcnt ffom <5od, and that he was 
incorporated with Jcfus CSirift. ' 

I 

The Pftfliament very wiftly -condemn- 
<ed him to be confined in a tnad4)Oti4e. 
Wtort was very remarkable, inhere 4iap- 
'pened to ^ confined in the i6me -mad- 
4lodfe -another fool who called Itimfelf 
XSoA <he Fatfcer, Simon Mbrih was ib 
<ftriidc wkh ^the folly of hi$ companion 
^at 'he. acknowledged hts own, and^p- 
-peared, ^ibr a time, to have recovered 
4ifs kttks. Ke declared his repent4jFicq[, 

and 
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and unfortunately for himfelf obtained his 
liberty* 

Sometime after he relapfed into his 
£3rmer nonfenfe» and began to dogmatise. 
jHis unhappy deftiny brought him acquain- 
ted with St. Sorlin Defmarets, who for 
fi>me months was his friendt but who af- 
terwards, from jealoufy, became his moft 
cruel perfecutor. 

a 

This Defmarets was no leis a vifionaty 
than Morin. His firft follies indeed 
were innocent. He printed the Tragi-Co- 
medies of Erigene and Mirame with a 
tranflation of the Pfalms : the Romance 
of Ariane and the Poem of Clovis» with 
the office of the holy Virgin turned' into 
verfe. He likewife publiihed dithyrambfc 
poems^ enriched with invedives againft 
Homer and Virgil. From this kind of 
follies he proceeded to others of a more 
ferious nature. He attacked Port Royal, 
and after confeffing that he had perverted 
fome women to atheifm^ he commenced 
.prophet. He pretended that. God had 

given 
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^ven liim^ with his tvm hand> the key 
to the treafure of the Apocalypfe, thiat 
with this key he would reform the whole 
world, and that he fhould command aa 
"iarn^y of an hundred and forty thoufand 
men againfl the Janfenifts. 

' Nothing could have beeh more refit- 

-fonable and more juft» than to hare con« 

^ned him in the fame place with Simon 

Morin : but can it be believed, that he 

found credit with the Jefuit Annat, the 

king's confefTor ? whom he perfuaded, that 

this poor Simon Morin would eftablifh a 

led: aliildl as dangerous as the Janfeiiifis 

themfelves. Infhort, carrying hisinfamy 

Sofzr as. to turn informer, he obtained^ftn 

order to ieize the perfon of his rival. ShaH 

I tell it ? Simon Morin was condemned to 

be ^urnt alive 1 ^ 

* ■ - * 

In conducing him to the ftake, there 

was. found, in one of his flockings, a pa» 

"per in which he begged forgivenefs of God 

for all his errors. This ought to have fa- 

Vedyhimj but no: the f^ntence was coiif 

firmed. 



mercy. ... 



Such deed$ are enough to AV^ke a 
hair brittle with hori'or^ Ycf , y here is tbfi 
country that hath jiot beheld fq^h (ho^hl^j^ 
ipedtacles? Mankind univerfally forget 
th4t tl^y ^vfi \>r9$h^r9j mS^ pMfeeit<94»ch 

Other evoi tp 4o<i^, JU«titf conTote cwrr 

£cLvc$ with the hopf» thftt fwh ^^»4id 
times are p;^49 ^vqr ijipce t9 rftWA* . 

C H A P. IX. 

T:N the ysear 1748, ia tbe t^oprkk 

pf Wur^i^Ntfigt ao dd woman was 4^011^ 
«d»d ' of iral]chcra£t and inimt. This 
^ss.an tfKliraordinary piyettdmeoon ia 4hd 
preient contncy. dBuC how incredible it 
ieems» that a people, who SbooAed €tf thdnr 
reformation^ and of having trampled iu« 
perflition under their feet» and who Hat^ 
tered themfelves that they had brought 
their reafon to perfe&ien ; is it not won« 
derfuU I f^9 that fuch a pepple AiQtild 
have believed in witchcraft ; (hould have 

btunt 



iburnt old woiheti dccufed of this crime^ 
iand that above a hundred years after the 
pretended reformation df their reafoh ? 

In thfe ycir 1652, i Country woman^^ 
hamed Michelle Chaudron, of the little 
territory of Geneva, met the Devil in 
her way from the city^ The Devil gave 
her a kifs, received her homage, and im- 
printed on her upper lip, and on her right 
bfeaft, the mark which he is wont to 
beftow upon his favourites. This feal of 
the Devil is a little fign upon the fkin, 
which renders it infenfible, as we are af- 
iiired by all the demonographical civilians 
of thofe times. 

The Devil cwrdered Michelle Chaudron 
to bewitch two young girls. She obeyed 
her matter punctually. The parents of 
the two girls accufed her of dealing with 
the Devil. The girls being confronted 
witii the criminal, declared, that they felt 
a continual prickling in fome parts of 
their bodies, and that they were poflcffed. 
Phyitcians were called, at lead men that 

C pafled 
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paffed for Phyficians in thofe days. They 
vifitcd the girls. They faught for the 
feal of the Devil on the body of Mi- 
chelle, which feal is called, in the verbal 
procefs, the Satanical mark. Into one of 
thefe marks they plunged a long needle^ 
which was already no fmall torture. 
Blood iffued from the wound, and Mi- 
chelle teftified by her cries that the part 
was not infenfible* The judges not find- 
ing fufficient proof that Michelle Chau- 
dron was a witch, ordered her to be tor- 
tured, which infallibly produced the proof 
they wanted. The poor wretch, overcome 
by torment, confefs'd, at laft, every thing 
they defired. 

The phyficians faught again for the Sa- 
tanical mark, and found it in. a little black 
fpot on one of her thighs. Into this they 
plunged their needle. The poor creature, 
cxhaufted and almpft expiring with the 
pain of the torture, was infeniible to the 
needle, and did not cry out. She was in- 
flantly condemned to be burnt; but the 
"V^orld beginning at this time to be a little 

more 
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thore civilized, (he waspreviouflyftrangled. 

* ♦ 

At this period, every tribunal in Eu- 
rope refbunded with filch judgments, and 
fire and fkggot were univerfally employed 
againft witchcraft as well as herefy. The 
Turks were reproached with having a- 
mongfi: them neither forcerers, witches^ 
nor demoniacs ; and the want of the latter 
was coniidered as an infallible proof of tho 
falfity of their religion* 

A ZEALOUS friend to the publick weU 
fare, to humanity, and to true religion^ 
in one of his writings in favour of inno- 
cence, inforiiis us, that , there have been 
above a hundred thoufand witches con- 
demned to die by Chrifti^n tribunals. If, 
to thefe lawful mafiacres. We add the 
much fuperior number of heretlcks facri^ 
ficed, our part of the globe will appear 
one vaft (caiTold covered with executioners 
dnd victims, and furrounded by judges, 
guards and fpedators. 

Cz CHAP. 
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CHAP. X. 

On the Punijhment of Death. 

T T hath long iince been obferved, t&at 
^ a man after he is hanged is good for 
nothing, and that punishments invented 
for the good of fbciety, ought to be ufeful 
to fociety. It is evident, that a fcore of 
ftout robbers, condemned for life to fome 
publick work, would ferve the ftate in their 
punifhment, and that hanging them is a 
benefit to nobody but the executioner. 
Thieves, in England, are feldom punifh- 
ed with death, but are tranfported to the 
colonies. This is alfo pra£tifed in Ruffia^ 
where not one criminal was executed dur- 
ing the whole reign of the autocratical 
Elizabeth* Catherine II. who hath fuc- 
ceeded her, with much more genius, fol- 
lows her example : yet crimes are not mul- 
tiplied by this humanity ; and it generally 
happens that the criminals fent to Siberia, 
in time become honeft people. The fame 
is obferved in the Engli(h colonies. Wc 
sire aftoniihedv at the change, and yet no« 

thing 
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thing caor be more natural. The con* 
demned are forced to continual labour for 
a livelihood.' The opportunities of vice 
ice wanting. They marry and multiply. 
Oblige tmti to wdrk« and you certainly 
make them honefti. It is well known, that 
atrocious crimes are not committed in the 
fcduhtry, unlefs when there is too much 
holiday^ and confequently too much idle- 
uefs, and corifequently too much debau^ 
chery. 

c Tfi£ Romans never condemned a citizen 
to death, uftlefs for crimes which coocern- 
ed the fafcty of the ftate. Thefe our maf- 
ters, our firft legiilators, were careful of 
the blood of their fellow citizens; but 
we are extravagant with the bbod of 
bur$^ 

.The queftion hath been frequently de- 
bated, w^hether a judge ought to have the 
J)owcr to punifh with death, when the 
|)uni(hment is undetern^ined by the law ? 
This queftion was folemnly agitated in the 
prefence of the Emperor Henry VIF, who 

C 3 dcpreed 
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decreed ♦ that no judge fhould have fuch 
a power. 

There are feme cfiminal cafes whidi 
are either fo new^ fo complicated, and lb 
unaccountable, as to hay^e efcaped the pro«^ 
viiion of the laws, and which therefor^ 
in ibme countries, are left to the difcretion 
of the judge. But for one cafe in which 
the laws permit the d<:ath of^ a criminal 
whom they have not condemned, ther^ 
are a thoufand wherein humanity (hould 
fave whom the laws have condemned to 
fuflFer, 

The fword of juftiee is in our hands^ 
hut we ought rather to blunt than to fhar-^ 
pen its edge. It remains within its 
iheath in the prefence of kings, to ia- 
form us that it ought feldom to be drawn. 

There have been fome judges whp 
W^re paiBonately fond of fpilling human 
blood i fuch was JcfFeries in England^ 
and fuch in France was the man whom 
th&y called Coupe^tete. Nature never in- 
tended 

t.'^odiii de Republica, lib* 3. c. 5. 



Crimes and Punishments, xxxix 

tended fuch men for magiftrates, but for 
executioners, 

CHAP. XL 

On Death Warrants. 

;X/f UST we go to the end of the 
world* muft we have rccourfc to 
: the laws of China, to learn how frugal 
wc ought to be of human blood? It is 
iQow' more than four thoufand years that 
the tribunals of that empire have exided ; 
and it is alfo more than four thoufand 
years that the mcancft fubjed:, at the extre- 
mity of the Empire, hath not been execu- 
ted, without firfl tranfmitting his cafe to 
the Emperor, who caufes it to be thrice 
examined by one of his tribunals i after 
which he figqs the death warrant, alters 
the fentence, or entirely acquits. 

But it is unneceffary to travel fo far 
for examples of this nature ; Europe will 
abundantly fupply us. In England, no 
criminal is put to death, whofe death- 
warrant is not iigned by the king. It is 

C 4 alfo 
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alfo pradifed in Germany and in snoftpart« 
of the north. Such likcwife was form^r^ 
]y the cuflotn in France* and fuch it 
ought to be in all polished nations. A (en- 
tence* at a diflance from the throne, may 
be didated by cabalj^ prejudice or igno- 
rance. Such little intrigues are unknown 
to monarchs, who are continually iiir« 
rounded by great db)e£ts. The membera 
of the fupreme council are more enlist-; 
cned» lefs liable to prejudice* aadbctttr 
qualified than a provincial judge^ to deter- 
snine whether the ftate require ievere p«H 
nifhments. In fhort^ when inferior courts 
have judged according to the footer of the 
law, which poffibly may be rrgdrous^ tlte 
council mitigates the fen tence according 
to the true fpirit of all laws, which teaches^ 
never to facrifice a man, butiii <:v4dfQt no-? 
ccffity. 

CHAP. XIL 

On Torture. 

ALL mankind being expofed to the at-f 
•* tempts of violence or perfidy, deteO^ 
th? crimes of which they may poiSbly hie 

the 



Crimes and PyNisHMENxs. xli 

fbe vi<9firns i dl defire that the principal 
^offender and bis accompUces may be pu« 
m(kcd^ tktvenhtltfs, there ii a natural 
compaflian in the human heart, which 
inakes all :men detcft the cruelty of tortur^ 
sifg tbtt accufed in lorder to extort confei^ 
&)n» The kw has not condemned them^ 
•lid yet, though uncertain of their crime, 
fon inflia a puniihtheDt morb horrible 
than ihAt which they are to fufFer when 
thdr guill k confirmed, ** Poffibly tho« 
^mayft h.e imnocent; but I will torture 
^ thte that I n:tay be feti$fied : not that I 
^* intend to make thee any recompence for 
<' the fhoufand deaths which I have made 
^ Ibee fttffery in liem of that which is pre- 
*^ paring fJerr thee." Who docs not ihud- 
dttr stt tier id(ta ? Sj:. Attgaftiii oppofed fucK 
«nftekjr.- The<ftoman» tbrtur^d their flaves 
o&tyi *nd[Quintiliaii,reeolledring that tbey 
W^re ffi^fiivirdproved t^e Romans for fack 
want of humanity. 

If th4rts were but one nation in thei World 
which had abc^fhed the ufe of torture i if 

in (bftt pMi^n crimes vTc^e no more frer 

quent 
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quent than in others ; and if that nation 
be more enlightened and more fiourilhing 
fif)C6 the abolition, its example furely were 
fufficient for the reft of the world. Eng* 
land alone might inftriidl all other nations 
in this particular ; but England is not the 
only nation. Torture hath been abolifhed 
jn other countries^ and with fuccefs s the 
queftion therefore is decided. Shall not a 
people, who pique themfelves on.their:po-» 
Jitenefs^ pride themfelves alfo on their hu« 
inanity ? Shall they obftinately periift in 
their inhuqfianity, merely becaufe it is an 
ancient cuftom ? Referve at leaft fuch Cru« 
dty for the punifhment of thofe hardened 
wretches^ who fhall have aflafiinated the 
iiE^ther of a family, or the father of his coun- 
try ; but that a young perfon» wt^ coqa** 
mits a fault which leaves no traces, behind 
iU ihould fufFer equally with a parricide j 
Is not this an^ ufelefs^ piece of barbarity ? 

I AM afhamed of having faid any thing 
on this fubjed):, after what hath been al- 
ready faid by the author of the Effay on 
Crimes and Punifhments. I ought io have 

been 
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beqn fatisfied with wifhing, that mankind 
may read with attention the work of that 
friend to humanity. 

CHAP. XIII. 

Of certain fanguinary Tribunals. 

T S it credible, that there formerly exiftr 
'^ cd a fupreme tribunal more horrible 
than the Inquifition^ and that this tribu* 
nal was eftablifhed by Charlemagne ? It 
was the judgment of Weftphalia, other- 
wife called the Vhemic Court. The fe-» 
verity, or rather cruelty of this Court, 
went (b far as to punifh with death, every 
Saxon who broke his fall during Lent. 
The fame law was alfo eflablifhed in Fr^n-^ 
cbe-'Comt^^ in the beginning of the feven<^ 
teeth century; In the archives of a little 
place called St. Claude, iituated in a re« 
mote corner of the mofl mountainous part 
of the county of Burgundy, are prefcrved 
the particulars of the fentence and verbal 
procefs of execution of a poor gentleman 
named Claude Guillen, who was beheaded 
on the 28th of July 1629. Being reduced 

to 
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to the utftioft poverty, 2nd urged by thft 
mo& intolerable hunger, he eat, on a fi(h 
day, a morfel of horfe flefli, which had 
been killed in a neighbouring field. This 
was his crime. ' He was found guilty of 
facrilege. Had he been a rich man, and 
had fpent two hundred crowns in a fup- 
per of fea fiOi, fufferin^ the |>oor to die 
of hunger, he Would have been confidef« 
ed as a perfbn fulfilling every duty. : The 
following is a copy of his fentenoe. '^ Hftv« 
<' ing fecn all the papers of the procefst 
^^ and heard the opinions of liuEl Dodsmn 
** learned in the Law, we declare the faid 
^' Claude Guillon to be truly attainted and 
^ convided of having taken' away part of 
<* the fleih of a horfe, killed in the mea* 
f < dow o£ that town $ of having caufed th« 
f^ faidfkih to be dreffed, andt>f eating .th« 
^' fame on faturday the 31ft of March, &6/* 

What infamous Do£^r« muft thefe have 
been> who gave their opinions on this occa* 
fion ? Was it among the Topinambous, 
or among the Hottentots, that theft 
things happened ? The Vhemick Court 

was 
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was yet mQre horrible Dciegates from 
this court were fecretly fpread over all 
Germany, taking informations unknowa 
to the accufed, who* were condemned 
without being he^rd ; and frequently, i% 
wanj of ^n ^jcecutioner, the youngeft 
judge performed the office himfelf * It 
was reqUifite, in order to bo fafe from the 
aflaffination of this Court, to prpcure 
letters of exemption from the emperor i 
and even thefe wqre fometimes inefFe£tuaU 
This Chamber of aflafSns was not entirely 
abolished till the reign of Maximilian L 
It ought to have been diffolved in the 
blood of its members. The Venetian 
Council of Tet) was^ in comparifon with 
this^ a court of mercy. 

What fhjill we think pf fuch horrid 
proceedings ? Is it fufiicient tQ bewail h^^ 
inanity ? There were fome cafes that cried 
aloud for vengeance. 

* * See the «xepllent abridgment of the Chronolo** 
gical biftory and laws of Germany^ an. 803. 

' CHAP. 
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CHAP. XIV. 

Off the difference between political and natw 

ral Laws, 



I 



Call natural Lzv^s, thofe which naturd 
dictates in all ages,, to all men^ for thd 
maintenance of that juftice which fhc (fey 
what they will of her) hath implanted in 
our hearts. Theft, violence, homicide, 
ingratitude to beneficent parents, perju- 
ry againfl innocence, confpiracies againfl 
ones country, are crimes that are univer- 
fally and juftly punifhcd, though with 
more or Icfs feverity. 

I CALL political Laws, thofe that are 
made in compliance with prefent neceffi- 
ty, whether it be to give ftability to the 
government, or to prevent misfortune. 
For example: being apprehenfive that 
the enemy may receive intelligence from 
the inhabitants of the city, you (hut the 
gates, and forbid any one to pafs the ram- 
parts on pain of death. 

Or. 



Crimes and Pumis^hmemts. xlvii 

Or, Fearful of a new fedl of people, 
who pnblickly difclaim all obedience to 
their fovereign, and fecretly confult of 
means to diveft themfelves of that obedi- 
ence ; who preach, that all men are equal, 
and that obedience is due to God alone ; 
who, accufing the reigning fedt of fuper- 
ftition, mean to deftroy that which is con* 
fecrated by the flate ; you denounce death 
againft thofe who, in publickly dogmati- 
2ing in favour of this fedt, may infligate 
the people to revolt. 

' Or, two ambitious princes contend for 
a crown : the flrongeft gains the prize, and 
punifhes with death the partisans of the 
weaker. The judges become the inftru- 
ments of vengeance of the new fovereign, 
and the fupports of his authority. 

When Richard the third, the murderer 
of his two nephews, was acknowledged 
king of England, the jury found Sir Wil- 
liam Collinburn guilty of having written 
to a friend of the Duke of Richmond, 
who was at that time raifing an army, and 

* who 



who afterwards reigned by the name o{ 
Henry VIL They found two ridiculous 
lines of Sir William^s writings which wertf 
fttfficient to condemn him to a horrible 
death. Hiftory abounds with fuch exam« 
pies of juftice. 

The right of reprifal is alio a law a« 
dopted by nations. For example^ jout 
enemy has hanged one of your br^ve cap-» 
tains, for having defended an old ruined 
caftle againft a whole army. One of bis 
captains falls into your hands ; he is a 
worthy man, and you efteem him } never* 
^elefs you hang him by way of rcprifaL 
You fay it is the law : that is to fay> be«> 
caufe your enemy has been guilty of aa . 
enormous crime, you mufl be guilty of 
another. 

These political fanguinary laws exift 

but for a time i they are temporary, be« 

caufe they are not founded in truth* 

They referable the neceffity which, in ca-» 

fes of extreme famine, obliges people Co 

eat each other : they ceafe to eat men as 

foon as bread is to be had. 

CHAP. 
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C H A P* XV. 

On thi Crime of High Treafon. On Titm 
Oates^ and on the Dtaih of Augufiin de 
TboUk 

HIGH Treafon is an offence cam- 
mitted againft the fccurity of the 
commonwealth, or of the king its rcpre- 
fentative. It is considered as parricide, 
and therefore ought not to be extended to 
offences which bear no analogy to that crime* 
In making it High Treafon to commit a 
theft in any houfe belonging to the (late, 
or even to (peak feditious words, you lef» 
{en the horror which the crime of high 
treafon ought to infpire. 

In our ideas of great crimes, there fhould 
be nothing arbitrary. If a theft from, o^ 
imprecation againft, a father be confidered 
as parricide, you break the bond of filial 
piety ; the fon will then regard his parent 
as a terrible monfler. Every exaggeration* 
in a law tends to its deftru<%ion. 
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In common crimes, the laws of England 
are favourable to the accufed ? but in cafes 
of high treafon, they are againfl him. 
The Jefuit Titus Gates, being legally in- 
terrogated in the Houfe of Commons, and 
having, upon his oath, declared that he 
had related the whole truth, yet afterwards 
accufed the fecretary of the Duke of York, 
and feveral others, of high treafon, and 
his information was admitted. He like- 
wife fwore before the King's Council, that 
he had not feen the fecretary, and after- 
wards, that he had« Notwithftanding theic 
illegalities and contradidtions, the fecre- 
tary was executed. 

The fame Titus Oates and another wlt- 
nefs depofed, that fifty Jefuits had con- 
spired to afTaflinate Charles II. and that 
they had feen commiilions, figned by fa« 
ther Oliva, general of the Jefuits, for the 
officers that were to command an army of 
rebels. This evidence was fufficient to 
authorize the tearing out the hearts of fe- 
veral people, and daihing them in their 

faces. 
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faces. But, ferioufly, can two witneflcs be 
thought fufficient to convidt a man whom 
they have a mind to deftroy ? At leaft one 
Would imagine they ought Hot to be noto- 
rious villains ; neither ought that, which 
they dcpofe, to be improbable* 

Let us fuppofe that two of the moft up- 
right magiftrates in the kingdom were to 
accufe a man of having confpired with the 
Muflfi, to circumcife the whole Council 
of State, the Parliament, the Archbifliop 
and the Sorbonne; in vain thefe two ma-* 
giftrates might fwear, that they had feea 
the letters of the Mufti : it would natu^ 
rally be fuppofed that they were wrong 
in their heads* It was equally ridiculous 
to imagine that the general of the Jefuits 
{hould raife an army in England, as that 
the Mufti intended to circumcife the court 

9 

of France* But unhappily, Titus Oates 
was believed ; that there might remain 
no fpecies of atrocious folly, which hath 
not entered into the heart of man. 

Th£ laws of England do not confider 
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a^ guilty of confpiracy, thofc who arc pri- 
vy to it, and do not inform. They fup- 
pofe the informer as infamous as the con- 
fpirator is culpable. In France^ if any 
one be privy to a confpiracy and does hot 
reveal it, be is punifhed vrith death. Lewis 
XI. againft whom confpiracies were fre- 
quent, made this law; a law, which a 
Lewis XII. or a Henry IV. could never 
have imagined. It not only obliges an ho- 
nefl: man to divulge a crime which, by his 
refolution and advice, he might pofCbly pre- 
vent ; but it renders him liable to be pu- 
nished as a calumniator, it being eafy for 
the accufed to manage their affairs in fuch 
a manner as to elude convidion. 

This was exa<flly the cafe of the truly 
refpcdtablc Auguftin de Thou, counfellor 
of ftate, and fon of the only good hifto- 
rian of which France can boaft ; equal to 
Guicciardini in point of abilities, and per- 
haps fuperior in point of impartiality. 

This confpiracy was againft Cardinal 
de Richelieu, rather than againfl Lewis 

XIIL 
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XIIL The defign was not to betray France 
to an enemy ; for the king's brother, who 
was the principal author of the plot, could 
never intend to betray a kingdom to which 
he was the prefumptive heir, there being 
only between him and the crown, a dying 
brother, and two children in the cradle. 

. Dk Thou was neither guilty in the 
fight of Godi nor man. One of the a-* 
gents of the king's brother, bf the Duke 
of Bouillon, fovereign prince of Sedan, 
?ind of the grand Equerry d'Effiat St. 
Mars, had communicated their intention 
to de Thou, who immediately went to 
St. Mars, and endeavoured to difluade him 
from the enterprize. If he had informed 
againfl him, he had no proof, and mufl 
inevitably have fallen a facrifice to the 
refentmertt of the prefumptive heir, of a 
fovereign prince, of the king's favourite, 
and to publick execration. In fhort, hc 
would have been punifhed as a malignant 
calumniator. 

The chajicellor Seguier was convinced 
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of this in confronting de Thou with the 
grand Equerry, when dc Thou afked tha 
latter the following qucftion. ** Do you 
not remember. Sir, that there never pafTed 
a day, in which I did not endeavour to 
difluade you from the attempt ?", St. Mara 
acknowledged it to be true. Sathat de 
Thou deferved a recompence, rather than 
death, from a tribunal of Equity. He cer- 
tainly deferved to have been faved by car- 
dinal Richelieu j but humanity was not 
his virtue. There is in this cafe fbmething 
more thzn fummum Jus fumma injuria. In 
the fentence of this worthy man we read, 
•* for having had knowledge and partici- 
pation of the faid confpiracy." It does not 
fay, for not having revealed. So that his 
crime was, his having been informed of a 
crime ; and he was punifhed for having 
had ears and eyes. 

All that we can fay in extenuation of 
this feverity, is that it was not the aft of 
juftice herfelf, but of a delegated power. 
The letter of the law was pofitive ; but I 
flippeal not only to the lawyers, but to all 

man-* 
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mankind^ whether the /pint of the law 
was not perverted ? It is a melancholy 
abfurdity, that a fmall number of people 
fhould condemn as criminal^ a man judged 
innocent by a whole nation, and worthy, 
their eAeem! 

CHAP. .XVI. 

On religious ConfejjtQn. 

JAURIGNY and Balthazar Gerard^ 
who aff^ffinated William l. prince of 
Orange ; Clement, the Dominican, Cha- 
tel, Ravaillac, and all the other parricides 
of tjiofe times, went to,confeffion before 
they committed their crimes. Fanaticifoi, 
in that deplorable age, was carried to fuch 
excefs, that confeffion was an additional 
engagement to the perpetration of villany ; 
an. engagement deemed facred, becaufe 
confeffion is a facrament. 

St RAD A himfelf fays, that Jaurigny 
non ante f acinus aggredi fujlinuit qiiam expir 
at am necis animam apud Domini canum facers 
dotem ccelefti pane Jirmaverit. 

It appears in the interrogatory df Ra- 
Yftillac, that coming from the Feuillants^ 

D 4 an\i 
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and going towards the Jefuits college^ he 
addrefTed himfelf to the Jefuit d'Aubigny j 
that after talking to him of feveral appa- 
ritions which he had feen» he (hewed hinsi 
a kiiife, on the blade of which was en- 
graved a heart and a crofs ; and that he faid^ 
this heart fignijieu that the heart of the king 
Jhould be induced to make war again/i the Hu^ 
^uenotSn If this d'Aubigny had informed 
the king of thefe words, and defcribed the 
nian> the beft of kings might poflibly have 
cfcapcd aifaflination* 

On the^ ^oth of Auguft^ 1610, three 
months after the death of Henry IV. whofe 
wounds were yet bleeding in the hearts of 
his fubjefts, the Advocate-general Servin^ 
of illuftrious memory, required that the 
Jefuits jfhould be obliged to (ign the four 
following articles. 

» 

I. That the Council is fupcrior to the 
J*opc. 

II. That the Pope cannot deprive the 
King of any of his rights, by excommu- 
Aication* 

. Ill, 
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III. That the Ecclcfiaftics are, like other 
people, entirely fubjed to the king. 

IV. That a pricft who, by confeffion, 
is apprized of a confpiracy againfl: the 
Jcing or the ftate, ihould reveal it (o tho 
magiftrates. 

On the 2id, the Parliament published 
an arret, forbidding the Jefuits to inftru<3: 
youth, until they had figned thofe four ar- 
ticles. But the court of Rome was at that 
time fo powerful, and that of France fd 
weak« that the arret was difregarded. 

It is worth notice, that this court of 
Rome, which would not fufFer confefHon 
to be revealed when the life of a fi)vereign 
was concerned, obliged the confeflbrs to 
inform the Inquifition in cafe any female 
ihould accufe another prieft of having 
feduced or attempted to feduce her. Paul 
IV, Pius IV, Clement VIII, and Gregory 
XV, ordered this revelation. It was i 
^angerous fnarc both for the confeflbr and 

the 
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the penitent* It was converting a facra-* 
ment into a regifter of accufations and fa-^ 
crilege; for by the antient canons, and 
particularly by the Lateran council, under 
Innocent III. every confeflbr who reveals 
confeilion, of whatfoever nature it may be, 
ihall be interdicted and imprifoned for life. 

Thus we fee four different Popes, in 
the iixteenth and feventeenth centuries, 
ordering the revelation of a fin of impuri« 
ty, and forbidding it in cafes of parricide* 
A woman confeiTes, or fuppofes in her con-r 
fe£ion to a Carmelite^ that a Cordelier at« 
tempted to fcduce her ; the Carmelite muft 
impeach the Cordelier. A fanatical affaf- 
iin, believing that he fhall ferve God by 
killing his prince, confults his confe/Tor oa 
this cafe of confcience i the confeflbr is 
guilty of lacrilege if he favc the life of 
his fovereign. 

This horrible abfurdity is one of the 
unhappy confequences of the continual 
oppoiition, which hath fubfifled for fo ma^ 
ny ages, between the Ecclefiaflical and 

Civil 
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Civil Law. Mankind have in a thoufand 
inftances been fufpended between the crimes 
of facrilege and High treafon, and the dit 
tindions of right and wrong have been bu- 
ried in a chaos, from which they are not 
yet emerged. 

CoNTESsioN of fins hath beea autho^ 
rized in all times and in all nations. The 
antients accufed themfelves in the myftc-^ 
ries of Orpheus, of Ifis, of Ceres, of Sa- 
mothrace. The Jews confclTed their fins 
on the day of folemn expiation, and fl:ill 
continue the fame pradicc. Each penitent 
chufes his confeflbr, who becomes his pe- 
nitent in turn, and each receives frqm his 
companion thirty-nine laihes whilft he is 
repeating, three times, thp fprmule of <?on- 
fefllon^ which confifts only in thirteeq 
words, and which confcquently njufl: be 
general. 

None' of thefe confeflions were parti-* 
cular, and confequently could never fervc 
for a pretence to thofe fecret confultations, 
under the fliadow of which fanatical peni* 

ncnti 
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nents think to fin with inipunity ; a per* 
nicious pradice, by which a falutary in* 
ilitution is corrupted. Confeffion, which 
was intended as a curb to iniquity, hath 
frequently, in times of confufion and fe- 
dudiion, become an incentive to wicked* 
nefs. Probably it was for this rea(bn, that 
fo matiy Chriftian flates' have abolifhed a 
holy inftitution, which appeared to be as 
dangerous as ufeful. 

CHAP. xvir. 

Of falfe Money. 

nP H E crime of coining falfe money is 
• "^ deemed high treafon in the fecond 
degree, and juftly, Td rob all the peo- 
ple is to be a traitor to the flate. But it 
is afked, whether a merqhant, who im-^ 
^orts ingots of Gold from America, and 
privately converts them into good money, 
be guilty of high treafon, and merit death ? 
which is the punifhment annexed to this 
crime in almofl: all countries. Neverthe^ 
hfs he has robbed nobody ; on the con- 

' traryt 
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trafy, he has done fcrvice to the ftate by 
Increafing the currency. But he hath de- 
frauded the king of the fmall profit upon 
the coin. He hath indecfd coined good 
money ; but he hath led others into the 
temptation of coining bad. Yet death is 
a fevere punifhment. I knew a lawyer 
who was of opinion, that fuch a criminal 
fhould be condemned, as a ufeful hand, to 
work in the royal mint, with irons to his 
legs. 

CHAP. XVIII. 
On Dotnefiic Thejf. 

T N countries where a trifling domeftic 
-*■ theft, or breach of truft, is puni/hed 
with death, is not the difproportioned pu- 
nifliment dangerous to fociety ? Is it not 
even an encouragement to larceny ? If in 
this cafe a matter profccutes his fervant, 
and the unhappy wretch fuffer death, the 
whole neighbourhood holds the mafter in 
abhorrence : they perceive that the law is 
contrary to nature, and confequcntly that 
it is a bad law. 

What 
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What is ihcrcfult? Matters, toaroid 
cpprobrium^ content themiclves with ^if-* 
charging the thief, who afterwards tteals 
from another, and gradually becomes fa- 
miliar with difhonefty. The punifhment 
being the fame for a fmall theft as for a 
greater, he will naturally ileal as much aa 
he can, and at laft will not icruple to turn 
afTaffin to prevent deted:ion* 

If, on the contrary, the puni(hment be 
proportioned to the crime; if thofe who 
are guilty of a breach of trutt be condemn-* 
ed to labour for the publick, the matter 
will jiot heiitate to bring the offender to 
juttice, and idie crime will be lefs frequent: 
fo true it is, that rigorous laws are oftea 
produdive of crimes. 

CHAP. XIX. 

On Suicide. 

npHE celebrated Du Verger de Hau- 
ranne, Abb^ de St. Cyran, one of the 
founders of Port Royal, in the year 1608, 
wrote a treatife on. fuicide, which is be- 
come one of the fcarceft books in Europe. 

" The 
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«« The Decalogue," fays that author, 
** forbids us to commit murder ; in which 
precept felf-murder feems no lefs to be un- 
derftood, than the murder of another : if, 
therefore, there be cafes in which it f s law- 
ful to kill another, there may be cafes alfo 
wherein fuicide may be allowed. But a 
man ought not to attempt his own life, till 
after having confulted his reafon; Publick 
authority, which is the reprefentative of 
God, may difpofe of our lives. The rea- 
fon' of man may alfo reprefent that of the 
Deity, it being a ray of the eternal light/* 

St. Cyran extends this argument to a 
great length, which after all is a mere fo- 
phifm. But when he comes to exemplify, 
he is not quite fo eafily anfw'ered. " A 
man may kill himfelf, fays he, for the good 
of his prince, for the good of his country, 
or for the good of his parents." 

It docs not appear, that we could with 
juflice condemn a Codrus, or a Curtius« 
What prince would dare to punifli the fa- 
mily of a man who had facrificed himfelf 

for 
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for his fervice ? Or rather, is there any 
prince who would dare not to reward them. 
St. Thomas, before St. Cyran, faid the fame 
thing. But there was no need of either of 
Thomas, of Bonaventure, nor of Hau- 
ranne, to inform us, that a man who dies 
for his country deferves our praife. 

St. Cyran concludes, that it is lawful 
to do for ones own fake, that which is 
praife-worthy if done for another. The 
arguments of Plutarch, of Seneca, of Mon- 
taigne, and a hundred others, are well 
known. I do not pretend to apologize for 
an adion which the laws have condemned; 
but I do not recoiled, that either the Old 
or New Teftament, forbid a man to relin- 
quish his life, when it is no longer fup« 
portable. By the Roman laws, fuicide 
was not forbidden ; on the contrary, in a 
law of Mark Anthony, which was never 
repealedi we find it thus written. «* If 
your brother or your father, being conviift- 
ed of no crime, hath put himfelf to death, 
either to avoid pain, or being weary of life, 
or from defpairor madnefs, his Will fhall 

never- 
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neverthelefs be valid) or bis heirs inherit 
according to law/' 

Notwithstanding this humane law. 
of our antient maflers, we ordain, that a 
ftake fliall be driven through the corps of 
the offender,, and his memory becomes in- 
famous* Wc do all in our power to dif- 
honour his family. We puni(h a fon for 
having loft a father, and a widow becaufe 
ihe is deprived of her hufband^ We even 
confifcate (he effe<fts of the deceafed, and 
rob the living of that which is jiiftly their 
due. This cuftom, with many others, 
is derived from our Canon law, which de-* 
nies Chriftian burial to thofe who are guil- 
ty of fuicide, concluding thence, that it is 
not lawful *to inherit on earth from one 
who hath ^ himfelf no inheritance in hea* 
ven. The Canon law alTures us, that Ju- 
das committed a greater crime in hanging 
himfelf, than in betraying Jefus Chrift. 



E CHAP. 
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CHAP. XX. 

On a certain Species of fdutilatitm* 



W 



£ find, in the Panded^ a law of 

Adrian, which denounces death ta 

« 

the phyficians who fhould make a eunuch^, 
cither by caftration or by bruifing the tefiesi 
By the fame law, the poflefliQQS of thpfo 
who fufFered caftration were CQnfifcated«( 
Origen ought certainly to have been pu*^ 
hi^edt who fubmitted to this operationj^ 
frbiQ the rigid interpretation of ^at paf* 
fagc in St. Matthew, which fkys, There he 
eunuchs, which have made them/elves eunuchs 
for the kingdom of heavahfake, ^ ^ . 

Things changed in the Tctgns of iho-^ 
eeeding Emperors, who adopted the lux- 
ury of Afia ; efpecially in the lower em- 
pire of Conftantinople, where eunitchs be- 
came patriarchs and generals of armies; 

In thefe our own times^ it is the cuftom 
at Rome to caflrate young children, to ren- 
der them worthy of being muficians to his 
HoUncfs ; fo that Ca^ato, and Mufica del 
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Papay are fynonimous. It is not long fincc 
you might have fcen at Naples, written in 
great letters over the door$ of certain bar- 
bers, ^i Ji caftrano maravigtiofamente i 
putt: here boys are caftratcd in the beft 
manner, 

CHAP. XXI. 
On Conjtfcation, 

« 

T Ik^U a maxim received at the bar, that 
he wkpfarfeits his life forfeits his effe&s ; 
a maxim which prevails in |hefe countries 
where cuftom ferves inftead of law. So 
that, as we have already obfervgd, the 
children of one who puts an end to his own 
life, are condemned to periih with hanger, 
equally with thofe of an afTaiiin. Thus in 
every cafe, a whole family is puniihed for 
the crime of an individual. Thus when 
the father of a family is condemned to 
the gallies fox life, by an arbitrary fentence, 
whether it be for having harboured a 
preacher, or for hearing his fcrmon in a 
orvern or a defert, his wife and children 
arc reduced to beg thcit bread. 

E 2 That 
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t 

That law which confifts in depriving 
an orphan of fupporti and in giving to 
one man the poflcflions of another, was 
unknown in the times of the Roman re-^ 
publick. It was firft introduced by Sylla, 
in his profcriptions, whofe example one 
would fcarce have thought worthy imita^ 
lion. Nor indeed was this law adopted by 
C'icfar, by Trajan, or by Antoninus, whofe 
name is ftiil pronounced with refpe^by 
;ill nations ; and under Juftinian, confif«- 
cation took place only in cafe rof high 
trcafpn. . • 

^ It feems that in the times of feudal a- 
narchy, princes and lords not being very 
rich, fought to encreafe their revenue by 
the condemnation of their fubjc<3;s. Their 
laws being arbitrary, and th« Roman ju^ 
rifprudente unknownji cgfloms either cruel 
or ridiculous prevailed. But now that the 
power of princes is founded on immenfe 
and certain revenues, there can be no^eed 
to (well their tpeafuries with the inconO^ 
dcrable wreck of an unfortunate family. 

In 
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In countries where the Rbman law is 
eflabliQied^ confifcation is not admittedy 
except within the jurifdidtion of the par-* 
liament of Touloufe, It was formerly the 
law at Calais, but was aboliftied by the 
Engliih, whilfl that city was in their pof- 
fellion. It is ilrange, that the inhabitants 
of the capital fhould be fubjeA to a fe« 
vercr law than the people in the country : 
but laws, like the cottages in a village, 
were generally eftablifhed by accident, and 
without attention to the regularity of a ge^ 
neral plan. 

Who would believe that, in the year 
1673, in the moft brilliant period of the 
kingdom of France, the Advocate-geQe*^ 

ral, Omer Talon, did in full parliament, 
exprefs himfelf, on the fubjedt of a young 
lady named Canillac, in the following 
words* 

** God fays, in the 13th chapter of 
** Deuteronomy, If thou comeft into a city 
*' where idolatry reigneth, thou (halt fure- 
** ly fmite the inhabitants of that city with 

E 3 " the 
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** the edge of the fwofd,deftroying it utter- 
** ly and all that is therein. And thou 
" fhalt gather all the fpoil thfcfeof into the 
** midft of the ftreet, knd (halt burn with 
«* fire the city, and all the fpoil thereof, for 
«* the Lord thy Gbdj and it (hall be in heap 
•♦ for ever ; and thete ihall cleave nought 
** of the curled thing to thine hatad." 

♦ ■ • 

** In like manner, in the crime *of high 
treafon, the children weri; deprived of 
their inheritance, which became forfeited* 
to the king. Naboth being profecuted 
guia makdixerai regi, king Ahab took pof- 
feffion of his efFe<as. David being inform- 
ed that Mephiboflieth had rebelled, gave 
all his pofleffions to Ziba who brought him 
the news : tua Jint omnia qua fuerunt Me- 
fbibojbetK" ' • ' 

The queftion in difpute was, who fliould 
ipherit the paternal eftate of Mile, dc Ca- 
nillae, which having been confifcated, was 
abandoned by the king to a lord of the 
Trcafury, and afterwards bequeathed by 
him to the teftatrix. In tin's caufe coh- 

cerning 
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cerning a girl of Auvergne it was, that aa 
Advocate-general referred to Ahab^ king 
of a part of Palcftine^ who confifcatcd the 
vineyard of Naboth, after aflaflinating the 
owner with the fword of juftice : an ac- 
tion fo abominable, rs to have paiTed into 
a proverb, intended to infpire mankind with 
deteftation for Inch ids of tyranny. There 
was certainly no analogy between the vine- 
yard of Naboth and the inheritance of 
MUft« de Canillac ; nor. hath the murder 
and confifcation of the poiTeflions of Me-^ 
phiboflieth, the grandfon of SauU and fon 
of Jonathan, the friend and protedtor of 
David, the leaft affinity with the Will of 
this lady. 

It was with fuch pedantry, with fuch 
foolifli quotations foreign to the fubjeft, 
with fiich ignorance of the firft principles 
of humiin nature, with fuch prejudices ill 
conceived and ill applied, that laws have 
been explained and executed, by men who 
acquired reputation in their fphere. I leave 
to the reader that, which to tell him were 

faperiluous. 

E4 CHAP. 
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CHAP. XXII. 

' On Criminal Procedure^ and other Forms. 

T F, in France, it fhould ever happen that 
the laws of humanity foften fomc of 
our rigorous cuftoms^ without facilitating 
the commiflioh of crimes, we may hope 
for reformation in thofe legal proceedings; 
wherein our legiflators feem to have been 
influenced by too much feverity. Our cri- 
minal procedure appears in many inftances 
to point only at the deftrudtion of the ac- 
cufed. It is the only law which is uni- 
form throughout the whole kingdom ; a 
law which ought certainly to be no lefs 
favourable to the innocent, than terrible to 
the guilty. 

In England a man may recover damages 
for falfe imprifonment* In France, on the 
contrary, an innocent perfon, who has had 
the misfortune to be thrown into a dun- 
geon and tortured almoft to death, has no 
confolation, no damages to hope for, no 
a^^tion againft any one ; and to add to his 

misfor- 
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mlsfortUQCt he has for ever loft his repu* 
tation. Why? Becaufe his. joints have 
been diflocated; a circumftance which 
ought rather to inipire companion and re- 
iped. The difcovery of crimes, fay they, 
requires feverity : it is a war of human 
juftice againft iniquity. But there is ge-« 

ncroiity and compaifion even in war. The 
brave are ever compaffionate 3 and ihall 
the law delight in barbarity ? 

Let us compare the criminal procedure 
of the Romans with ours. With themg 
the evidence were heard publickly in pre-^ 
fence of the accufed^ who might anfwer 
or interrogate them, or employ counfel; 
This procedure was open and noble ; it 
breathed Roman magnanimity. 

With us, all is conduced in fecret. A 
iingle judge, only attended by his clerk, 
hears each witnefs ieparately. This cuftom, 
eftablifhed by Francis I. was confirmed 
by the commiffioners who were employed 
to digeft the ordinance of Le^is XIV. ii^ 
1670 ', which confirmation was entirely ow- 
ing 
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iag to a miflike^ They imagined, in ttaii^ 
ing the Code dk Te/iihts^ that the word»^ 
tefies intrare Jmiicii fecretump figoified «that 
tiie wttiieflei were examined in priratei 
but fitrrtum means here the chamber of 
die judge. Intrare ftcretum, if intended 
to fignify private interrogation, would be 
falfe Latin. This part of our law there-^ 
fore is founded on a foletifm* 

Th£ evidence in thefe cafes are com* 
motily the dregd of the people, whom the 
judge stay,, in .fuch private examination, 
m«ke fay whbtfoever he pleafes/ Th^ 
are.fXtqiiu^ & fecpnd time, but ftill pri^ 
VSifiely I Ai^d if after this re^^examination, 
they ^etra^ from their depofition^ or vary 
In any material circumftance, they are pu-> 
niflied as falfe evidence. So that if a fim- 
pie honeft fellow, recoUedting that he iias 
iaid too much, that he mifunderftood the 
judge, or the Judge him, revoke his de- 
pofition from a principle of juftice, he is? 
punifhed as a reprd>ate. The natural 
(onfequcnce of this is, that men will con- 
firm a falfe teftimony^ rather than expofe 

them- 
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thetofclves, for their honefty, tot certaia 
punilhtoent. 

The law feema to oblige the magiftr^te 
to be the enemy of the accufed, rather 
than his judge; it being' left in the power 
of the magiftratc to confront the evidence 

with the accufedy or not, as he (hall think 

< « 

proper. Amazing! that (b necefTary u 
part of the procedure fhould be left unde* 
termined. 

A M A N being fufpedted of a crime» 
knowing that he is denied the benefit of 
CQunfel, flies his country ; a flep to i^hich 
he is encouraged by every maxim of the 
law. But he may be conden[ined in his 
abfence, whether the crime be proved or 
not. Strange laws ! If a man be charged 
with owing a fum of money, before he can , 
be condemned to pay the demand, it is 
required that the debt be proved ; but if 
his life be in queftion, he may be con- 
demi^edt by default, without any proof of 
the crime. Is money then of more im- 
portance than life ? O ye judges and legi- 
slators ! 
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flators! Confult the pious Antoninus^ and 
the good Trajan : they fufFered not the ab- 
fent to be condemned. 

, r 

« 

Do your laws then allow the privilege 
of counfel to an extortioner, or a fraudu- 
lent bankrupt, and refufe it to one who 
may poflibly be a very honeft and honour- 
able man ? If there ever were an inftance 
of innocence being juftiiied by means of 
counfel, the law, which deprives the 
accufed of that benefit, is evidently un* 
juft. 

The parliament of Touloufe hath a 
very fingular cuflom relative to the vali- 
dity of evidence. In other piaces demi- 
proofs are admitted, which is a palpable 
abfurdity, there being no fuch thing as 
demi-truth ; but at Touloufe, they admit 
of quarters and eighths of a proof. For 
inftance, an hear-fay may be confidered as 
a quarter, and another hear-fay, more 
vague than the former, as an eighth : fo 
that eight hear- fays, which in fad: are no 
other than the echo of a groundlcfs report, 

con- 
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conftitutc a full proof. Upon this prin- 
ciple it was, that poor Calas was condemn- 
ed to the nvheel. 

CHAP. XXIIL 

^he Idea of Reformation. 

Tl>TAGISTRATES are in themfelves 
^ '^ fo refpcdable, that the inhabitants of 
the only country in which they arc venal, 
finccrely pray to be delivered from this cuf- 
tom : they wifh that the civilian may by 
his merit eftablifh that juftice, which in 
his writings he hath fo nobly defended. 
We may then poffibly hope to fee a regu- 
lar and uniform fyflem of laws. 

Shall the law of the provinces be 
always at variance with the law in the ca- 
pital ? Shall a man be right in Britanny, 
and wrong in Languedoc ? Nay, there are 
as many laws as there are towns s and even 
in the fame parliament, the maxims of 

one 
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Qne chamber are not th^ maxims of ano^ 
tbcr. 

What aflonifhing contrariety in the 
laws of one kingdom ! In Paris a man^ 
who has been an inhabitant during one. 
year and a day» is reputed a citizen. In 
Francbe- Comte a freeman who^ during a 
year and a day» inhabits a bon^^ m mort- 
main^ becomes a Have ; hifi collateral beks 
are excluded from inheriting his foreign 
acquifitions^ and even hi&' children ar« 
deprived of their inheritance^ ^ they 
have been a year ahfent from^ the boufir 
in which the father died.' This province 
is called Fraacbe, bat where is their fse^ 

dom ? 

• • • 

Were wt to attempt to ^raw a line 
l>etwcen m^ authority and c^defiaftkM 
caftoms« what endlefs diiputes would w^ 
iiie? loihottft to what fide focvef wft tBfo 
our eyes, we are presented with a ^oofuir 
fed £;enc .of contradi^ioos^ uncerttfiptyt 
faar^ihips and arbitrary power. In the 

prefent 
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' t 

firefent age, we feem univerfally aiming at 
perfection ; let us not therefore negle& to 
perfed the laws^ on which our lives and 
fortunes depend. 
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